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NOTICE: This opinion is subject to formal revision before publication in the 
bound volumes of NLRB decisions. Readers are requested to flat& the Ex-
ecutive Secretary, National Labor Relation's Board, Washington, D.C. 
20570, 'of any typographical or other formal errors so that corrections can 
be included in the bound volumes. 

Graymont PA, Inc. .and Local Lodge IO2, United 
Cement, Lime, Gypsum and Allied 'Workers, A 
Division of InternatiOnat.Brotherhood' of Boil-
ermakers, - Iron Shipbuilders, Blacksmiths, 
Forgers and Helpers, AFL-CIO. Case 06—CA-
126251 

June 29, 2016 

DECISION AND ORDER 

BY CHAIRMAN PEARCE AND MEMBERS MISCIMARRA, 
HIROZAWA, AND MCFERRAN 

On December 30, 2014, Administrative Law Judge 
David I. Goldman issued the attached decision. The Re-
spondent filed exceptions, the General Counsel filed lim-
ited cross-exceptions, and each filed a supporting brief, 
answering brief, and reply brief 

The National Labor Relations Board has considered 
the decision and the record in light of the exceptions, 
cross-exceptions, and briefs and has decided to affirm the 
judge's rulings, findings, and conclusions only to the 
extent consistent with this Decision and Order.' 

The, judge found that the Respondent violated Section 
8(a)(5) and (1) of the Act by unilaterally changing its 
work rules, absenteeism policy, and progressive disci-
pline schedule on March 1,2014. The judge also found, 
however, that the Respondent did not violate Section 
8(a)(5) and (1) by its failure to timely inform the Union 
that requested information about these changes did not 
exist. Applying the Board's decision in Raley's Super-
markets & Drug Centers, 349 NLRB 26 (2007), and not-
ing that the complaint did not mention the nonexistence 
of the requested information, the judge found that the 
8(a)(5) violation could not .be  found. 

As explained below, we agree with the judge that the 
Respondent violated Section 8(a)(5) and (1) by unilater-
ally implementing the changes at issue here. However, 
and also as explained below, we reverse the judge's find-
ing that the Respondent did not violate the Act by failing 
to timely inform .the Union that it did not possess the 
requested information. Specifically, we find that Raley 's 

„Srupermarkets should be overruled to the extent that it 
precludes the Board from considering an unalleged fail- 

'We shall amend the judge's conclusions.of law consistent with our 
findings herein; and modify the judge's recommended Order to con-
form-  to our findings and. the Board's standard remedial language, and 
in accordance with ActvoServ of New Jersey, Inc., 363 NLRB No. 143 
(2016). We shall substitute a new notice to conform to the Order as 
modified. 

ure to timely disclose that the requested information does 
not exist when, as here, the unalleged issue is closely 
connected to the subject matter of the complaint and has 
been fully litigated. 

I. THE UNILATERAL CHANGE TO WORK RULES, 
ABSENTEEISM POLICY, AND PROGRESSIVE 

DISCIPLINE SCHEDULE 

A. Facts 
The Respondent mines lime and produces lime prod-

ucts at its Pleasant Gap and Bellefonte facilities in Penn-
sylvania. The Union has represented a unit of employees 
at both facilities since the 1960s. 

The collective-bargaining agreement in effect from 
June 1, 2011, through May 31, 2014, contains a man-
agement-rights clause, which has remained unchanged 
since 2006. It states in relevant part that the Respondent: 

[R]etains the sole and exclusive rights to manage; to di- 
rect its employees; 	to evaluate performance, 	to 
discipline and discharge for just cause, to adopt and en-
force rules and regulations and policies and procedures; 
[and] to set and establish standards of performance for 
employees 

On February 14, 2014, the Respondent announced that 
it would implement changes to its work rules, absentee-
ism policy, and progressive discipline schedule on March 
1.2  These rules and policies are maintained in separate 
documents that are not 'part of the collective-bargaining 
agreement, and they had not been changed since Febru-
ary 14, 2005.3  After the announcement, the Union in-
formed the Respondent that it wished to discuss the 
changes. The parties agreed to meet on February 25 to 
discuss the matter. 

In a letter dated February 17, 2014,4  the Union re-
quested that the Respondent furnish it with information 
relevant to the Respondent's decision to change the exist-
ing work rules, absenteeism policy, and progressive dis- 

2  The changes at issue here include a consolidation of the work rules 
and the absenteeism policy as one policy; a reduction in the number of 
absences that an employee.  may have before the Respondent issues 
discipline; a progressive discipline schedule that combines violations of 
different categories of rules instead of following separate schedules for 
each category; a reclassification of "sleeping on the job" and "failure to 
follow proper lock-out procedures" fo a different category in the work 
rules; and a requirement that' employees work 12 months without a. 
rules violation before the Respondent removed previous violations from 
their progressive discipline recofds. 
' In late 2006, the Respondent approached the Union about making 

changes to the work rules but abandoned the matter after the Union 
protested the change and demanded bargaining. 

4  All dates hereafter are in 2014. 

364 NLRB No. 37 
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2 	 DECISIONS OF THE NATIONAL LABOR RELATIONS BOARD 

cipline schedule.5  Plant Manager Martin Turecicy pro-
vided the Union a written response at the beginning of 
the February 25 meeting. The Respondent's letter stated 
in relevant part: 

Under our collective bargaining agreement, the Com-
pany retains the sole and exclusive right to manage, 
which expressly includes the right " to adopt and en-
force rules and regulations and policies and procedures 

." Therefore, the Company has no obligation to 
bargain over any of the changes to which your request 
refers. Since there is no obligation to bargain over the 
decision to adopt the policies to which your [sic] refer, 
there is, likewise, no obligation to furnish any infor-
mation regarding such decision. 

Turecicy also referenced "management rights" when he told 
the Union's representatives that, although the Respondent 
had no obligation to bargain over the upcoming changes or 
to provide the requested information, it was willing to listen 
to the Union's concerns about the changes. The Union's 
representatives expressed their desire to keep the current 
rules and policies, and shared a number of their specific 
concerns about the proposed changes. Based on the Un-
ion's comments, the Respondent made only a few revisions 
to the previously announced rule and policy changes. The 
parties did not meet again to discuss the changes before the 
Respondent implemented them on March 1. 

B. The Judge's Decision6  
Rejecting 'the Respondent's contention that the Union 

waived its right to bargain over the Respondent's chang-
es to its work rules, absenteeism policy, and progressive 

5  The Union requested "any memos, data of any kind, or any other 
Information or Materials which the company relied upon for making 
the decision to change the work rules, discipline policy, and why 
changes are being made to the absenteeism policy." The Union also 
requested "minutes of policy meeting[s] over the past five years in 
which these topics were discussed, and any decisions, or agreement that 
were arrived at, between the company, and the bargaining unit for 
LoCal D92 employees.' 

6  The judge found, and we agree, that deferral to arbitration of the 
unilateral-change allegation is not warranted, as it is inextricably relat-
ed to the allegation that the Respondent failed to timely furnish the 
Union with relevant requested information. See Arvinmeritor, Inc., 340 
NLRB 1035, 1035 fn. 1(2003) (where "an allegation for which deferral 
is sought is inextricably related to other complaint allegations that are 
either inappropriate for deferral or for which deferral is not sought, a 
party's request for deferral must be denied" (quoting American Com-
mercial Lines, 291 NLRB 1066, 1069 (1988)). Further, and contrary to 
the Respondent's contention, the judge's recommended dismissal of the 
related information-request allegation does not provide a basis for 
deferring the fully litigated unilateral-change allegation at this stage in 
the proceeding. See Hospital San Cristobal, 356 NLRB 699, 699 fn. 3 
(2011) (fully litigated unilateral-change allegation not deferred to arbi-
tration after a related information-request allegation was settled at the 
conclusion of the hearing). 

discipline schedule, the judge found that the Respondent 
violated Section 8(a)(5) and (1) of the Act by unilaterally 
implementing the changes on March 1, 2014. The judge 
found that the contractual management-rights provi-
sions—reserving the Respondent's right "to adopt and 
enforce rules and regulations and policies and proce-
dures" and "to discipline and discharge for just cause"—
did not waive the Union's right to bargain over the 
changes at issue. He found that the former provision was 
too vague to waive the Union's statutory right to bargain 
over any particular term of employment, and that the 
latter phrase authorized the Respondent to discipline em-
ployees under existing rules and policies but not to uni-
laterally change them. In addition, the judge found that 
these provisions, when read together, did not authorize 
the Respondent to act unilaterally. 

We agree that the Union did not waive its right to bar-
gain over these matters, and therefore the unilateral 
changes were unlawful. 

C. Discussion 
In evaluating an employer's claim that the collective-

bargaining agreement permits it to make unilateral 
changes in terms and conditions of employment, the 
Board applies the long-established "clear and unmistaka-
ble waiver" standard. Provena St. Joseph Medical Cen-
ter, 350 NLRB 808, 811 (2007). That standard—
endorsed by the Supreme Court in NLRB v. C & C Ply-
wood, 385 U.S. 421 (1967)—"requires bargaining part-
ners to unequivocally and specifically express their mu-
tual intention to permit unilateral employer action with 
respect to a particular employment term, notwithstanding 
the statutory duty to bargain that would otherwise ap-
ply." Provena, supra at 811. In order to find a waiver 
based on contractual language, that language must be 
"sufficiently specific." Johnson-Bateman Co. 295 
NLRB 180, 189 (1989). Further, while "[w]airer of a 
statutory right may be evidenced by bargaining history, [ 
] the Board requires the matter at issue to have been fully 
discussed and consciously explored during negotiations 
and the union to have consciously yielded or clearly and 
unmistakably waived its interest in the matter." Id. at 
185. As the Board explained in Provena, supra: 

The waiver standard 	effectively requires the parties 
to focus on particular subjects over which the employer 
seeks the right to act unilaterally. Such a narrow focus 
has two clear benefits. First, it encourages the parties 
to bargain only over subjects of importance at the time 
and to leave other subjects to future bargaining. Se-
cond, if a waiver is won--in clear and unmistakable 
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GRAYMONT PA, INC. 	 3 

Language--the employer's right to take future unilateral 
action should be apparent t6 all concerned. 

350 NLRB at 813. 
Here, none of the contractual management-rights pro-

visions specifically reference work rules, absenteeism, or 
progressive discipline.7  Further, there is no evidence that 
the parties discussed these subjects during negotiations,. 
let alone "fully discussed and consciously explored" 
them during bargaining over the current contract lan-
guage. See, e.g., Merillat Industries, Inc., 252 NLRB 
784, 785 (1980) (union did not waive its right to bargain 
over new absentee rules where "neither the wording of 
the clause itself, nor any other evidence, suggest[ed] that 
by agreeing to the management rights clause 	the 
[u]nion waived its right to bargain" about the subject).8  
Accordingly, the Respondent has failed to establish a 
clear and unmistakable waiver of the right to bargain 
over these changes. 

We find no merit in the contention of the Respondent 
and dissent that the contractual provision referencing the 
Respondent's right "to set and establish standards of per-
formance for employees" clearly and unmistakably 
waives the Union's right to bargain over the changes at 
issue, especially when read together with the other provi-
sions discussed above. Like the other provisions, this 
provision does not specifically reference the Respond-
ent's extra-contractual work rules, absenteeism policy, or 
progressive discipline schedule. Further, there is no evi-
dence that those subjects were fully discussed and con-
sciously explored during negotiations over the contract 
language. Nor is there evidence indicating whether the 
contractual reference to "standards of performance" in-
cluded the extra-contractual rules and policies at issue in 
this case, or only included standards relating to the quali- 

' Although the management-rights clause broadly states that the Re-
spondent has the right to adopt and enforce rules, as discussed below, it 
lacks the required specificity to cover the types of work rules at issue 
here. See Ciba-Geigy Pharmaceuticals Division, 264 NLRB 1013, 
1017 .(1982) (management-rights clause, which made no reference to 
rules on absences or tardiness, did not establish a waiver of the union's 
right to bargain over the employer's implementation of an attendance 
control procedure), enfd. 722 F.2d 1120 (3d Cir. 1983); Murphy Diesel 
Co., 184 NLRB 757, 763 (1970) (collective-bargaining agreement, 
which made no mention of absentee rules or progressive discipline, did 
not establish a waiver of the union's right to 'bargain over those sub-
jects), enfd. 454 F.2d 303 (7th Cir. 1971). 

8  See also Southern Florida Hotel & Motel Assn., 245 NLRB 561, 
568 (1979) (contractual provision stating that the employer may "make, 
continue and change" rules and regulations in the conduct of its busi-
ness did not waive union's right to bargain over changes .  affecting 
employment and rates of pay, where such matters were neither reflected 
in the terms of the parties' contract nor discussed during contract nego-
tiations), enf. granted in part, denied in part on other grounds 751 F.2d 
1571 (11th Cir. 1985). 

ty of work perfonned.9  Moreover, the Respondent's 
February 25 letter to the Union made no mention .  of this 
provision. Rather, the letter justified its waiver conten-
tion solely on the provision referencing the Respondent's 
right "to adopt and enforce rules and regulations and 
policies and procedures." Thus, the Respondent's subse-
quent reliance, in this proceeding, on additional provi-
sions amounts to a post hoc rationalization for its con-
duct. I9  See generally Youngstown Steel Door Co., 288 
NLRB 949, 950 (1988) (rejecting respondent's contrac-
tual interpretation where there was "n6 contemporaneous 
reference to a contract interpretation" when it engaged in 
the conduct at issue). 

Our dissenting colleague, like the Respondent, con-
tends that the management-rights language in the parties' 
collective-bargaining agreement, especially the provision 
referencing the Respondent's right to "adopt and enforce 
rules and regulations and policies and procedures," estab-
lishes a clear and unmistakable waiver. He states that 
this language is "strikingly similar" to the contract lan-
guage at issue in United Technologies Corp., 287 NLRB 
198, 198 (1987), enfd. 884 F.2d 1569 (2d Cir. 1989), 
where the Board found a waiver of the union's right to 
bargain over changes to the 'employer's progressive dis-
cipline'procedure. Like the judge, we disagree.I I  

In United Technologies, the Board found that, by 
agreeing to contract provisions stating that the respond-
ent had "the sole right and responsibility to direct the 
operations,of the company and in this connection 	to 
select, hire, and demote employees, including the right to 
make and apply rules and regulations for production, 
discipline, efficiency, and safety[,]" the union waived its 
right to bargain over the employer's change in its pro- 

See generally.Johnson-Bateman Co., supra at 186-187 (declining 
to infer that the union intended to waive its right to bargain over chang-
es to an extra-contractual policy regarding drug and alcohol testing, 
where the record lacked evidence that the parties fully discussed and 
consciously explored the meaning and potential implications of a man-
agement-rights clause which included only a general reference to the 
employer's right "to issue, enforce and change company rules"). 

1°  Our dissenting colleague also relies on contractual management-
rights provisions that reserve to the Respondent the right "to direct its 
employees" and "to evaluate performance.' This too is a post hoc 
rationalization for the Respondent's conduct, and one raised solely by 
the dissent, and not by the Respondent in Support of its waiver defense. 

11  We similarly disagree with the Respondent and the dissent that the 
Union waived its right to bargain over the Respondent's changes to its 
rules and policies 'under the "contract coverage" standard. This alterna-
tive theory, first raised by the Respondent on exception, is untimely. 
See, e.g., United States Service Industries, Inc., 315 NLRB 285; 285 
(1994) (finding that a respondent's defense not raised to, and thus not 
considered by, the judge was untimely, raised on exception), enfd. mem. 
72 F.3d 920 (D.C. Cir. 1995). Moreover, even had it been timely 
raised, we reject it and -adhere to Board's long-established "clear and 
unmistakable waiver" standard, for the reasons set forth in Provena, 
350 NLRB at 812-815. 
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gressive discipline procedure. United Technologies, su-
pra at 198 (emphasis in original). Here, the parties' col-
lective-bargaining agreement includes a management-
rights provision reserving to the Respondent the right to 
"adopt and enforce rules and regulations and policies and 
procedures," but, unlike United Technologies, that provi-
sion does not specifically reference "discipline." Nor 
does it specify any other type of rule that the Respondent 
is authorized to unilaterally adopt and enforce. Without 
such an unequivocal and specific expression of the par-
ties' mutual intent to permit unilateral employer action 
concerning the matter at issue, there is no basis for find-
ing waiver. See Dorsey Trailers, Inc., 327 NLRB 835, 
836 (1999) (management-rights clause referencing "rea-
sonable rules, not in conflict with this agreement" was 
too vague to waive union's right to bargain over changes 
to attendance policy), enfd. in relevant part 233 F.3d 831 
(4th Cir. 2000).12  

Our colleague's reliance on Provena, supra, is similar-
ly misplaced. In Provena, the management-rights clause 
in the parties' collective-bargaining agreement included 
provisions giving the respondent the right to "change 
reporting practices and procedures and/or to introduce 
new or improved ones"; "to make and enforce rules of 
conduct"; and "to suspend, discipline, and discharge em-
ployees." Id. at 815. The Board concluded that "[b]y 
agreeing to that combination of provisions, the [u]nion 
relinquished its right to demand bargaining over the im-

,plementation of a policy prescribing attendance require-
ments and the consequences for failing to adhere to those 
requirements." Id. Here, the management-rights clauqe 
does not include language specifically referencing the 
matters at issue. For example, it lacks language pertain-
ing to attendance, like the provision in Provena reserving 
to management the right to "change reporting practices 
and procedures," or language authorizing the Respondent 
to unilaterally set forth the consequences for failing to 
report to work as scheduled. Thus, contrary to our dis: 

12  See also Midis Taylor Human Services Systems, 360 NLRB No. 
66, slip op. at 3-4 (2014) (management-rights clause referencing em-
ployer's right "to make and alter from time to time reasonable rules and 
regulations 	to be observed by employees" was too vague to waive 
union's right to bargain over new requirement that employees sign 
notes of administrative interviews to attest to the notes' veracity); 
Windstream Corp., 352 NLRB 44, 50 (2008), affd. and incorporated by 
reference 355 NLRB 406 (2010) (management-rights clause referenc-
ing employer's right "to establish reasonable rules and regulations" did 
not amount to a waiver of the union's right to bargain, over changes in 
the level of discipline the employer could Impose for work rule viola-
tions); Hi-Tech Cable Corp., 309 NLRB 3, 4 (1992) (management-
rights clause referencing employer's right to make, change, and enforce 
reasonable rules lacked the requisite specificity to constitute a waiver of 
the union's right to bargain over the employer's implementation of a 
no-tobacco rule), enfd. per curiam 25 F.3d 1044 (5th Cir. 1994). 

senting colleague's suggestion, the contract provisions 
here, even when read together, lack the specificity that 
the Board found sufficient in ProVena.13  

In sum, the judge correctly found that the Union did 
not clearly and unmistakably waive its right to bargain 
over changes to the Respondent's work rules, absentee-
ism policy, and progressive discipline schedule.14  Ac-
cordingly, we adopt his finding that the Respondent vio-
lated Section 8(a)(5) and (1) by its unilateral implemen-
tation of changes to those rules and policies on March 1, 
2014. 

II. THE UNION'S REQUEST FOR INFORMATION 

A. Facts 
On February 25, 2014, the Respondent, invoking the 

management-rights clause in the parties' collective-
bargaining agreement, refused to furnish the Union with 
requested information about its decision to change its 
work rules, absenteeism policy, and progressive disci-
pline schedule. The complaint, issued June 27, alleges 
that the Respondent, "by Martin Turecicy, in writing, has 
failed and refused to furnish the Union with the infor-
mation" it requested on February 17. The Respondent 
filed an answer to the complaint on July 11, and an 
amended answer on August 26. In response to the in- 

Our dissenting colleague's reliance on Continental Telephone Co., 
274 NLRB 1452; 1452-1453 (1985), enfd. 786 F.2d 1174 (9th Cir. 
1986), and Emery Industries, Inc., 268 NLRB 824, 824 (1984), is simi-
larly misplaced. In each case, the Board found that a union waived its 
right to bargain over a particular term of employment based on the 
language in the parties' contract and the union's repeated acquiescence 
to the employer's action pursuant to its interpretation of that language. 
See Continental Telephone, supra at 1453 (finding "[u]nion's acquies-
cence in numerous unilateral changes, coupled with the language of the 
contract's management-rights section, establishes that the parties 
agreed that management had the right unilaterally to revise work rules 
such as the attendance policy"); Emery Industries, supra at 824 (union 
waived right to bargain over changes to employer's absenteeism policy 
by agreeing to a contract provision reserving the employer's right to 
discipline employees for "neglect of duty" and acquiescing to the re-
spondent's numerous revisions to that policy). Conversely, there is no 
evidence here that the Union previously acquiesced to any rule or poli-
cy change that the Respondent implemented pursuant to any provision 
in the management-rights clause. On the contrary, as found by the 
judge, the 'Union demanded bargaining over the changes at issue here. 
Moreover, as noted above, in 2006 the Respondent abandoned a pro-
posed change to its work rules after the Union protested and demanded 
bargaining over the matter. 

14  The dissent concedes that his interpretation of 	Board's "clear 
and unmistakable waiver" standard in the context of management rights 
provisions is contrary to Board precedent, but argues that generalized 
management rights provisions should suffice to meet this high standard. 
We disagree. As management rights provisions involve the consensual 
surrender of a fundamental statutory bargaining right, it is imperative 
that the parties "unequivocally and specifically express their mutual 
intention to permit unilateral employer action with respect to a particu-
lar employment term. Provena, 350 NLRB at 811. 
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GRAYMONT PA, INC. 	 5 

formation-request allegation, and in a separate affirma-
tive-defense paragraph, the amended answer asserts that 
the Respondent has no information responsive to the Un-
ion's request. Also in late August, the Respondent noti-
fied the Union that the Respondent had no information 
responsive to the Union's request. 

At the beginning of the hearing, the General Counsel 
argued that "the evidence will show that the [Respond-
ent] refused to provide relevant and necessary infor-
mation to the Union citing its lack of obligation to do 
so," and that "Mt the 1 1 th hour, the [Respondent] 
changed its assertion and indicated to the Union that it 
had no information in its possession responsive to the 
Union's request." The Respondent asserted in its open-
ing statement that "the -evidence will show that the [Re-
spondent] does not have information responsive to the 
request that was made by the Union[.]" 

After the hearing, in the absence of any opposition to 
the General Counsel's motion, the complaint was 
amended to allege that the Respondent unreasonably 
delayed in providing the Union with relevant information 
regarding the Respondent's decision to change its work 
rules, absenteeism policy, and progressive discipline 
schedule. The complaint did not specifically allege, nor 
was it amended to allege, that the Respondent violated 
the Act by its failure to inform the Union that it had no 
information responsive to its request. 

B. The Judge's Decision 
The judge observed that in Raley's Supermarkets, 349 

NLRB 26, the Board declined to find that an employer 
violated Section 8(a)(5) and (1) by failing to inform the 
union that certain requested information did not exist 
because the complaint alleged only that the employer 
unlawfully failed and refused to furnish the information. 
Applying Raley 's Supermarkets, the judge declined to 
find that the Respondent violated Section 8(a)(5) and (1) 
by its 6-month delay in informing the Union that the re-
quested information did not exist, because the amended 
complaint alleged only that the Respondent unreasonably 
delayed furnishing the requested information. As ex-
plained below, we find that Raley 's Supermarkets was 
wrongly decided, and that it should not preclude a find-
ing of a violationin the circumstances of this case. 

C. Discussion 

i. Due Process and the Absence of a Specific 
Complaint Allegation 

The issue here is one of procedural due process, the 
fundamental elements of which are "notice and an oppor-
tunity to be heard." Earthgrains Co., 351 NLRB 733, 
735 (2007). Sufficient notice is that which "afford[s] 
[the] respondent an opportunity to prepare a defense by  

investigating the basis of the complaint and fashioning an 
explanation of events that refutes the charge of unlawful 
behavior." Pergament United Sales, Inc. v. NLRB, 920 
F.2d 130, 135 (2d Cir. 1990), enfg. 296 NLRB 333 
(1989). As stated in Sunshine Piping, Inc., 351 NLRB 
1371, 1378 (2007), "[t]he precise procedural protections 
of due process vary, depending on the circumstances, 
because due process is a flexible concept unrestricted by 
any bright-line rules." 

Section 102.15(b) of the Board's Rules and Regula-
tions provides that the complaint shall contain "a clear 
and concise description of the acts which are claimed to 
constitute unfair labor practices, including, where 
known, the approximate dates and places of such acts 
and the names of respondent's agents or other representa-
tives by whom committed." The complaint, however, is 
not the exclusive source of notice of the material issues 
to be addressed in a Board proceeding. Depending on 
the circumstances, notice may also be provided by the 
General Counsel's representations at the hearing,I5  or it 
might be evident from the respondent's conduct in the 
proceeding.16  "It is well settled that the Board may find 
and remedy a violation even in the absence of a specified 
allegation in the complaint if the issue is closely con-
nected to the subject matter of the complaint and has 
been fully litigated." Pergament, 296 NLRB at 334. 
The determination whether a matter has been fully liti-
gated "rests in part on 'whether the respondent would 
have altered the conduct of its case at the hearing, had 
the specific allegation been made." Piggly Wiggly Mid-
west, LLC, 357 NLRB 2344, 2345 (2012) (quoting Rer-
gament, supra at 335). 

In Pergament, the General Counsel issued a complaint 
alleging that the respondents violated Section 8(a)(3) and 
(1) by failing to hire certain individuals because they 
were members of a union. Id. at 333-334. The com-
plaint did not allege that the respondents discriminated 
against those individuals for filing an unfair labor prac-
tice charge, but the Board nevertheless adopted the 
judge's finding that the respondents violated Section 
8(a)(4) by failing to hire them for that reason. Id. at 333. 

15  See, e.g., Victoria Packing Corp., 332 NLRB 597, 598 (2000) 
("the General Counsel's opening statement at the hearing reasonably 
put the [r]espondent on notice that the denial of plant access to [the 
union's business agent] was being, alleged as an unlawful breach of the 
contractual visitation clause"). 

16  See generally NLRB v. Mackay Radio & Telegraph Co., 304 U.S. 
333, 350 (1938) (rejecting the respondent's contention that it was de-
nied a full and adequate hearing where, "the record show[ed] that at no 
time during the hearings was there any misunderstanding as to what 
was the basis of the Board's complaint," and that the respondent "un-
derstood the issue and was afforded full opportunity to justify the ac-
tion of its officers as innocent rather than discriminatory"). 
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In doing so, the Board found that the unalleged violation 
was closely connected to the subject matter of the com-
plaint's 8(a)(3) allegation, noting that both allegations 
focused on the same set of facts and the same ultimate 
issue, and "that no party objected to the introduction of 
any of the relevant evidence." Id. at 335. The Board 
further found that the unalleged issue was fully litigated, 
noting that witnesses for the General Counsel and the 
respondents had testified about the issue, and rejecting 
the respondents' contention that the absence of a specific 
allegation either precluded them from presenting excul-
patory evidence or altered the conduct of their case at the 
hearing. Id. at 335 & fn. 8. 

The Board has applied these Pergament principles in 
information-request cases. For example, in Castle Hill 
Health Care .  Center, 355 NLRB 1156, 1181-1182 
(2010), the Board adopted the judge's finding of a viola-
tion where the judge found, under Pergament, that the 
respondent's "continued failure" to provide requested 
information was fully litigated and rejected the respond-
ent's claim that the alleged violation was limited to the 
union's initial information requests. See also Piggly 
Wiggly Midwest, supra at 2344, 2356 (Board adopted the 
judge'.  s finding, under Pergament, of an unalleged viola-
tion pertaining to the failure to furnish certain sales and 
franchise information);17  Gloversville Embossing, Corp., 
314 NLRB 1258, 1263 (1994) (Board found the respond-
ent failed to timely provide information and also failed to 
provide it in a complete manner, even though the com-
plaint did not specifically allege the latter). 

Notwithstanding the Board's broad application of the 
Pergament principles, in Raley 's Supermarkets, 349 
NLRB 26, the Board majority, without explanation, did 
not apply (or even reference) Pergament in declining to 
find an information request violation. There, the General 
Counsel issued a complaint alleging that the respondent 
failed and refused to provide the union with a copy of an 
investigator's report regarding specific allegations of 
inappropriate behavior. Id. at 28. The Board stated that 
the complaint "implicitly alleges that the report exists 
and that the [r]espondent refuses to furnish it," and that 
"it is an unreasonable stretch to convert this allegation 
into its opposite, i.e., that the report does not exist, and 
that the [r]espondent failed to inform the [u]nion of this 
fact." Id. Noting the absence of an amendment to the 
complaint regarding the failure to inform the union no 

17  With respect to another unalleged issue, regarding the union's re-
quest for information concerning employees' vacation and holiday pay, 
the Board found that the "fully litigated" prong of the Pergament test 
was not satisfied because the respondent was not on notice that this 
specific information request was at issue. Id. at 2345. 

such reports existed, the Board concluded that finding a 
violation for this conduct was not warranted. Id. 

Thereafter, in Albertson's, Inc., 351 NLRB 254 
(2007), the Board applied Raley's Supermarkets and, 
again not referencing Pergament, held that the "General 
Counsel must specifically allege that the failure to inform 
the union that requested documents do not exist (or the 
delayed communication of that fact) was unlawful. The 
instant complaint, which does not even mention the non-
existence of the documents, plainly fails to satisfy this 
pleading requirement." Id. at 255. The Board according-
ly declined to find a violation for the failure to inform the 
union of the nonexistence of certain requested docu-
ments. 

The Albertson 's decision demonstrates that Raley 's 
Supermarkets precludes a finding of an unalleged viola-
tion pertaining to the "nonexistence of information," re-
gardless of whether the issue is closely connected to the 
subject matter of the complaint and is fully litigated. The 
Board has not, however, articulated a rationale for im-
plicitly carving out this exception to the Pergament test. 

Having carefully considered this issue and the due 
process considerations that are implicated, we can find 
no reasonable basis for maintaining this exception to 
Pergament and mandating a strict pleading requirement 
solely for the failure to timely inform a union that there 
is no information responsive to its request. We find it 
inimical to the duty to bargain in good faith as required 
by the Act. Under the duty to bargain, "[t]here can be no, 
question of the 'general obligation of an employer to pro-
vide information that is needed by the bargaining repre-
sentative for the proper performance of its duties." 
NLRB v. Acme Industrial Co., 385 U.S. 432, 435-436 
(1967) (citing NLRB v. Truitt Mfg. Co., 351 U.S. 149 
(1956)). This obligation includes the duty "to timely 
disclose that requested information does not exist." En-
do Painting Service, Inc., 360 NLRB No. 61, slip op. at 2 
(2014)." Contrary to Raley 's Supermarkets, we find that 
the policies of the Act are best served by a single test 
applicable to all unalleged issues that may arise. Accord-
ingly, we overrule Raley 's Supermarkets and its progeny 
to the extent they hold, contrary to Pergament, that for 
issues involving a failure to timely disclose that request-
ed information does not exist, a fmding of a violation is 
necessarily precluded by the absence of a specific com-
plaint allegation. Instead, we hold that the Pergament 
test is applicable to all such circumstances in determining 
whether an unalleged violation may be considered. 

18  When a respondent does not respond, or fully respond, to an in-
formation request, the requesting party would have no basis for know-
ing that the information does not exist. 
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ii. Application of Pergament and Consideration of 
the Merits 

As we have explained, under Pergament, "the Board 
may find and remedy a violation even in the absence of a 
specified allegation in the complaint if the issue is close-
ly connected to the subject matter of the complaint and 
has been fully litigated." Pergament, 296 NLRB at 334. 
Both prongs of this test are satisfied here. 

First, the Respondent's failure to timely disclose that 
the Union requested information that did not exist is a 
fact "closely connected" to the amended complaint's 
allegation that the Respondent failed to timely furnish the 
Union with relevant requested information, as they both 
involve the same evidentiary facts (the Union's request 
for information and the Respondent's response to that 
request) and present the same ultimate issue: whether 
the Respondent, by its August 2014 response to the Un-
ion's February 17 request for information, satisfied its 
statutory obligation to bargain collectively and in good 
faith with the Union. Indeed, the Respondent demon-
strated the close connection between these issues by stat-
ing, in its answer to the complaint and again in its open-
ing statement, that it had no information responsive to 
the Union's request. 

Second, the issue was fully litigated. From the outset, 
the General Counsel asserted that, by its response to the 
Union's information request, the Respondent violated 
Section 8(a)(5) of the Act. The Respondent asserted, as 
an affirmative defense to the complaint allegation, that it 
had no information responsive to the Union's request. 
Notably, each party called a witness to testify that the 
Respondent delayed its disclosure that it lacked respon-
sive information.19  These circumstances demonstrate 

19  The Respondent contends in its answering brief that it had no rea-
son to question witnesses about the cause of its delayed response be-
cause "it had no reason to know that the failure to notify the Union of 
the nonexistence_ of information would be alleged as a separate viola-
tion of the Act. The Respondent, however, demonstrated its under-
standing that the "nonexistence of information" was an 'issue in this 
case by raising it as an affirmative defense. The Respondent, therefore, 
cannot argue that it was denied due process because it realizes now that 
its evidence might establish a violation of the Act. See generally NLRB 
v. Mackay Radio & Telegraph Co.., 304 U.S. at 350; Jones Dairy Farm 
v. NLRB, 909 F.2d 1021, 1028-1029 (7th Cir. 1990) (finding no viola-
tion of due process where the Board found an unfair labor practice 
based on evidence that was "a principal component of [the employer's] 
defense in the administrative proceedings"), enfg. 295 NLRB 113 
(1989). Moreover, there is no factual dispute pertaining to the infor-
mation request or the Respondent's response to that request, and the 
Respondent. does not assert that additional testimony on this subject 
would wairant dismissal of the information-request allegation. See, 
e.g., Park 'N Fly, Inc., 349 NLRB 132, 133-134 (2007) (unalleged 
issue fully and fairly litigated where there was no objection to relevant 
testimony and the respondent chose not to take the opportunity to ques-
tion its own witness about the issue). 

that (a) the absence of the specific allegation did not pre-
clude the Respondent from presenting exculpatory evi-
dence, and (b) the Respondent would not have altered the 
conduct of its case at the hearing had the more specific 
allegation been made. See Pergament, supra at 335. 

In sum, we find that the issue of the Respondent's 6-
month delay in disclosing that the requested information 
does not exist is closely connected to the complaint alle-
gations and was fully litigated. Accordingly, we find 
that the Respondent was afforded due process, that it was 
not prejudiced by the absence of a complaint allegation 
pertaining to the "nonexistence of information," and that 
it is appropriate for the Board to reach the merits of the 
issue. 

Turning to the merits, we find that the record evidence 
establishes the violation. In a letter dated February 17, 
2014, the Union requested that the Respondent furnish 
information relevant to its decision to change its work 
rules, absenteeism ' policy, and progressive discipline 
schedule. The Respondent initially stated that the Union 
had waived its right to the requested information, and 
waited until August to disclose that the information did 
not exist. Plainly, the delay of this disclosure was unlaw-
ful, as it is well established that the Respondent was "ob-
ligat[ed] to timely disclose that requested information 
does not exist" as part of the duty to timely provide in-
formation. Endo Painting Service, 360 NLRB No. 61, 
slip op. at 2. See also Dover Hospitality Services, 359 
NLRB No. 126 (2013) (respondent unlawfully waited 13 
months to provide the union with certain requested in-
formation and to tell the union that the remainder of the 
requested information did not exist), affd. and incorpo-
rated by reference 361 NLRB No. 90 (2014), enfd. 636 
Fed. Appx. 826 (2d Cir. 2016); Tennessee Steel Proces-
sors, 287 NLRB 1132, 1132-1133 (1988) (respondent 
unlawfully waited 6 months to inform the union that cer-
tain requested information did not exist). Therefore, as-
suming that it is proper to apply our decision to the fore-
going conduct retroactively, we find that the Respondent 
violated Section 8(a)(5) and (1) by failing to disclose in a 
timely manner that it had no information responsive to 
the Union's request for information regarding the Re-
spondent's decision to change its work rules, absentee-
ism policy, and progressive discipline schedule. For the 
reasons set out in the following section, we find it appro-
priate to apply our decision retroactively. 

iii. Retroactive Application 
"The Board's usual practice is to apply new policies 

and standards 'to all pending cases in whatever stage." 
Aramark School Services, Inc., 337 NLRB 1063, 1063 
fn. 1 (2002) (quoting Deluxe Metal Furniture Co., 121 
NLRB 995, 1006-1007 (1958)). "[T]he propriety of 
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retroactive application is determined by balancing any ill 
effects of retroactivity against 'the mischief of producing 
a result which is contrary to a statutory design or to legal 
and equitable principles." Id. (quoting SEC v. Chenery 
Corp., 332 U.S. 194, 203 (1947)). Thus, the Board ap-
plies new rules and standards retroactively to the parties 
in a case in which the rules and standards are announced, 
unless retroactive application would work a "manifest 
injustice." Pattern Makers (Michigan Model Mfrs.), 310 
NLRB 929, 931 (1993). In determining whether retroac-
tive application of a Board decision will cause manifest 
injustice, the Board balances three factors: (1) the reli-
ance of the parties on preexisting law; (2) the effect of 
retroactivity on accomplishment of the purpose of the 
Act; and (3) any particular injustice arising from retroac-
tive application. Id. 

We find that retroactive application of the standard an-
nounced today is warranted here. With respect to the 
first factor, reliance on existing law, there is no evidence 
that the Respondent relied on Raley's Supermarkets, ei-
ther in deciding how to respond to the Union's infor-
mation request, or in preparing for this proceeding. Re-
garding the second factor, retroactivity aids in accom-
plishing the. Act's purpose of "encouraging the practice 
and procedure of collective bargaining"20  by allowing the 
Board to apply the Pergament test to determine whether 
due process considerations preclude us from addressing 
the Respondent's failure to timely inform the Union that 
it had no information responsive to its request. In our 
view, no statutory purpose is served by declining to con-
sider the issue if it is determined that such consideration 
would not be a denial of due process. Regarding the 
third factor, no particular injustice would arise from ret-
roactive application here, because the Pergament test 
ensures that due process principles are considered and 
satisfied. Accordingly, we find all three factors weigh in 
favor of retroactive application of the new standard in 
this case. 

AMENDED CONCLUSIONS OF LAW 

Insert the following paragraph after the judge's Con-
clusions of Law 4 and renumber the subsequent para-
graph. 

"5. By failing to disclose in a timely manner that it 
had no information responsive to the Union's request for 
information regarding the Respondent's decision to 
change its work rules, absenteeism policy, and progres-
sive discipline schedule, the Respondent violated Section 
8(a)(5) and (I) of the Act." 

" Sec. 1 of the National Labor Relations Act. 

ORDER 
The National Labor Relations Board orders that the 

Respondent, Graymont PA, Inc., Pleasant Gap and Belle-
fonte, Pennsylvania, its officers, agents, successors, and 
assigns, shall 

I. Cease and desist from 
(a) Refusing to bargain collectively with Local Lodge 

D92, United Cement, Lime, Gypsum and Allied Work-
ers, a Division of International Brotherhood of Boiler-
makers, Iron Shipbuilders, Blacksmiths, Forgers and 
Helpers, AFL—CIO, by failing to disclose in a timely 
manner that it has no ,information responsive to the Un-
ion's request for information that is relevant and neces-
sary to the Union's performance of its functions as the 
collective-bargaining representative of the Respondent's 
unit employees. 

(b) Unilaterally changing the terms and conditions of 
employment of its unit employees. 

(c) In any like or related manner interfering with, re-
straining, or coercing employees in the exercise of the 
rights guaranteed them by Section 7 of the Act. 

2. Take the following affirmative action necessary to 
effectuate the policies of the Act. 

(a) Before implementing any changes in wages, hours, 
or other terms and conditions of employment of unit em-
ployees, notify and, on request, bargain with the Union 
as the exclusive collective-bargaining representative of 
employees in the following bargaining unit: 

All full-time and regular part-time production and 
maintenance employees employed by Respondent at its 
North Thomas Street, Bellefonte, Pennsylvania plant 
and its Airport Road, Pleasant Gap, Pennsylvania fa-
cility, excluding salaried foremen, office employees, 
guards, managers, and supervisors as defined in the 
Act. 

(b) Rescind the changes to the work rule, absentee-
ism policy, and progressive discipline chedule that were 
unilaterally implemented on March 1,2014. 

(c) Remove from its files any references to discipline 
issued pursuant to the Respondent's changes to the work 
rules, absenteeism policy, and progressive discipline 
schedule that the Respondent unilaterally implemented 
March 1, 2014, and within 3 days thereafter notify the 
employees in writing that this has been done and that the 
unlawful discipline will not be used against them in any 
way. 

(d) Offer any unit employees who were discharged 
pursuant to the changes to the work rules, absenteeism 
policy, and progressive discipline schedule' full rein-
statement to their former positions, or, if those positions 
no longer exis,t, to substantially equivalent positions, 
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GRAYMONT PA, INC. 	 9 

without prejudice to their seniority or any other rights or 
privileges previously enjoyed. 

(e) Make whole all employees in the bargaining unit 
who were disciplined under the work rules, absenteeism 
policy, and progressive discipline schedule that the Re-
spondent unilaterally implemented March 1, 2014, in the 
manner set forth in the remedy section of the judge's 
decision. 

(f) Compensate the unit employees for the adverse in-
come tax consequences, if any, of receiving a lump-sum 
backpay award, and file with the Regional Director for 
Region 6, within 21 days of the date the amount of back-
pay is fixed, either by agreement or Board order, a report 
allocating the backpay award to the appropriate calendar 
year. 

(g) Preserve and, within 14 days of a request, or such 
additional time as the Regional Director may allow for 
good cause shown, provide at a reasonable place desig-
nated by the Board or its agents, all payroll records, so-
cial security payment records, timecards, personnel rec-
ords and reports, and all other records, including an elec-
tronic copy of such records if stored in electronic form, 
necessary to analyze the amount of backpay due under 
the terms of this Order. 

(h) Within 14 days after service by the Region, post at 
its Pleasant Gap and Bellefonte, Pennsylvania facilities, 
copies of the attached notice marked "Appendix."21  
Copies of the notice, on forms provided by the Regional 
Director for Region 6, after bcing signed by the Re-
spondent's authorized representative, shall be posted by 
the Respondent and maintained for 60 consecutive days 
in conspicuous places, including all places where notices 
to employees are customarily posted. In addition to 
physical posting of paper notices, notices shall be dis-
tributed electronically, such as by email, posting on an 
intranet or an interne site, and/or other electronic means, 
if the Respondent customarily communicates with its 
employees by such means. Reasonable steps shall be 
taken by the Respondent to ensure that the notices are not 
altered, defaced, or covered by any other material. If the 
Respondent has gone out of business or closed the facili-
ty involved in these proceedings, the Respondent shall 
duplicate and mail, at its own expense, a copy of the no-
tice to all current employees and former employees em-
ployed by the Respondent at any time since February 17, 
2014. 

21  If this Order -is enforced by a judgment of a United States courfof 
appeals, the words in the notice reading "Pdsted by Order of the Na-
tional Labor Relations Board" shall read "Posted Pursuant to a Judg-
ment of the United States Court of Appeals Enforcing an Order of the 
National Labor Relations Board.' 

(i) Within 21 days after service by the Region, file 
with the Regional Director for Region 6 a sworn certifi-
cation of a responsible official on a form provided by the 
Region attesting to the steps that the Respondent has 
taken to comply. 

Dated, Washington, D.C. June 29, 2016 

Mark Gaston Pearce, 	 Chairman 

Kent Y. Hirozawa, 	 Member 

Lauren McFerran, 	 Member 

(SEAL) 	NATIONAL LABOR RELATIONS BOARD 

MEMBER MISCIMARRA, dissenting. 
My colleagues find that Respondent Graymont PA, 

Inc. (Graymont or the Respondent) violated Section 
8(a)(5) and (1) of the Act by unilaterally implementing 
changes to its work rules, absenteeism policy, and pro-
gressive discipline policy and by failing to disclose in a 
timely manner that it had nothing responsive to the Un-
ion's request for information regarding those changes. I 
respectfully disagree with bpth of these findings. 

I believe the management-rights clause of the parties' 
collective-bargaining agreement (CBA) clearly and un-
ambiguously granted Graymont the right to make the 
changes at issue here unilaterally, i.e., without giving the 
Union notice and an opportunity to bargain concerning 
the planned changes. Alternatively, under the "contract 
coverage" standard applied by the D.C. and Seventh Cir-
cuits, I believe that same management-rights language 
demonstrates that the parties had already bargained and 
had agreed that Graymont had the right to make the 
changes at issue here unilaterally. In addition, because 
Graymont had the right to make these changes without 
bargaining over them, it had no obligation to provide the 
Union with requested information relating to its decision 
to implement the changes.' Accordingly, unlike my col- 

Because I would find that the Respondent had no duty to furnish 
any information related to the changes at issue, I would also find that it 
had no duty to timely inform the Union that no such information exist-
ed. Accordingly, I do not reach or pass on whether Raley's Supermar-
kets & Drug Centers, 349 NLRB 26 (2007), should he overruled to the 
limited extent my colleagues overrule that decision today. 
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leagues, I believe the Board should dismiss the complaint 
in its entirety. 

Facts 
For more than 20 years, Graymont and the Union have 

been parties to successive collective-bargaining agree-
ments, including the CBA, which was effective June 1, 
2011, through May 31, 2014. The CBA contained a 
management-rights clause, which stated in relevant part 
as follows: 

The Employer retains the sole and exclusive rights to 
manage; to direct its employees; 	to evaluate per- 
formance, 	to discipline and discharge for just cause, 
to adopt and enforce rules and regulations and policies 
and procedures; [and] to set and establish standards of 
performance for employees 

(Emphasis added.)• 
Prior to March 2014, when it implemented the changes 

in dispute here, Graymont maintained three "groups" of 
work rules and progressive discipline policies linked to 
two of the three groups. For violations of Group A 
rules,2  Graymont applied a four-step progressive disci-
pline policy: written warning, one-day suspension, two-
day suspension, and discharge. For violations of Group 
B rules,3  a three-step progressive discipline policy ap-
plied: 2-day suspension, 4-day suspension, and dis-
charge. No progressive discipline policy applied to vio-
lations of Group C rules;4  rather, a single violation of a 
Group C rule warranted discharge. When imposing pro-
gesSive discipliie, Graymont did not combine work rule 
infractions from different groups, and a rolling 12-month 
"reset period" was observed—i.e., each infraction was 
removed from the record after 12 months. Graymont 
also maintained an absenteeism policy. Under that poli-
cy, after six "incidents"—i.e., unexcused absences—
within a rolling year, the employee was required to at-
tend a meeting with management and the Union, where 
the employee received a verbal warning; a seventh inci-
dent within a rolling year resulted in a written warning; 
an eighth incident within a rolling year resulted in 2 days 
off without pay; and a ninth incident within a rolling year 

2  Group A rules prohibited, among other things, carelessness or reck-
lessness, continued tardiness, poor work habits, loafing, infractions of-
Federal and State rules, and failing to follow instructions. 

3  Group a rules prohibited, among other things, verbal abuse of cus-
tomers and employees, carelessness or recklessness resulting in injuries 
to persons or damage to equipment, and punching a timeclock for an-
other employee. 

4  Group C rules prohibited, among other things, deliberate disobedi-
ence and insubordination, willful falsification of Company records, 
intoxication on the job, sleeping on the job, fighting on Company prem-
ises, theft, possession of firearms on Company property, threats or 
threatening behavior, and failing to follow lockout procedures. 

resulted in 1 week off without pay and a "last chance" 
notice. 

On February 14, 2014,5  Graymont announced its intent 
to implement the following changes to its work rules and 
its attendance and progressive discipline policies: 

• Eliminate the Group A rule prohibiting "continued 
tardiness"; 

• Replace it with a more specific "Policy on Tardi-
ness," under Which more than three instances of tar-
diness in any 12-month period will be deemed a vio-
lation of the Group A rule prohibiting "poor work 
habits"; 

• Classify absenteeism as a Group A rule, thus reduc-
ing from six to one the number of unexcused absenc-
es an employee may have before the Respondent first 
issues discipline; 

• Reclassify two Group C rules as Group B rules 
("sleeping on the job" and "failure to follow proper 
lock-out procedures"); 

• Establish a new "pyramiding" matrix, under which 
Group .A and B rule violations are combined for pur-
poses of progressive discipline; and 

• Change the "reset period" from a rolling 12-month 
system to one where violations remain on an em-
ployee's progressive discipline record until the em-
ployee has worked a full year without any violations. 

Initially, the Union greeted the February 14 an-
nouncement by stating it would file a grievance. Later 
that day, however, the Union retracted its threat to file a 
grievance and asked to discuss the planned changes. 
Graymont agreed to meet with the Union. On February 
17, the Union requested "any memos, data of any kind or 
any other [i]information or [m]aterials which the compa-
ny relied upon for making the decision to change the 
work rules, discipline policy, and why changes are being 
made to the absenteeism policy." The Union also re-
quested any minutes of "policy meetings" between itself 
and Graymont "over the past five years in which these 
topics were discussed" as well as any decisions or 
agreements that were reached. The parties met on Feb-
ruary 25. Graymont began by handing the Union a writ-
ten response to the February 17 information request. 
This letter stated that "[u]nder our collective-bargaining 
agreement, the Company retains the sole and exclusive 
right to manage, which includes the right 	to adopt 
and enforce rules and regulations and policies and proce- 

3  All dates are in 2014 unless otherwise specified. 
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GRAYMONT PA, INC. 	 11 

dures 	" The letter further stated that Graymont had 
"no obligation to bargain over any of the changes to 
which your request refers" or. to furnish any information 
regarding its decision to make those changes. Orally, 
Graymont stated that it had no obligation to bargain over 
the changes to the work rules, but it was willing to talk to 
the Union and listen to its concems.6  The Union raised a 
number of concerns, and Graymont modified its planned 
changes in a few respects. Graymont implemented the 
changes on March 1. 

Discussion 
It is well established that work rules and attendance 

and disciplinary policies are among the terms and condi-
tions of employment that constitute mandatory subjects 
of bargaining. Thus, absent a meritorious defense, an 
employer violates Section 8(a)(5) of the National Labor 
Relations Act (NLRA or the Act) if it unilaterally chang-
es its work rules, attendance policy or disciplinary policy 
covering represented employees without giving the union 
that represents them. reasonable notice and an opportuni-
ty to bargain concerning those changes. See NLRB v. 
Katz, 369 U.S. 736, 743 (1962); Litton Financial Print-
ing Division v. NLRB, 501- U.S. 190, 198 (1991). How-
ever, the union may waive its right to bargain, and the 
Board has found a "clear and'unmistakable waiver" of 
that right where" "bargaining partners 	unequivocally 
and specifically express their mutual intention to permit 
unilateral employer action with respect to a particular 
employment term, notwithstanding the statutory duty to 
bargain that would otherwise apply." Provena St. Joseph 
Medical Center, 350 NLRB 808, 811 (2007). A waiver 
of bargaining rights may also be inferred from the par-
ties' past practice or from a combination of the express 
provisions of the collective-bargaining agreement and the 
parties' past practice. American Diamond Tool, Inc., 306 
NLRB 570, 570 (1992).7  

6  The judge cited Union Representative Ralph Houser's testimony 
that Plant Manager Turecicy specifically told the Union "that referring 
to the management rights . he didn't have to give us any information 
and he had no obligation to bargain over it.' 

Additionally, a bargaining waiver may result from a union's failure 
to request bargaining after receiving noticeor learning of a particular 
change or proposal. See, e.g., Finch, Pruyn & Co., 349 NLRB 270 
(2007) (finding that union waived its right to bargain by failing to re-
quest bargaining over poststrike continuation of subcontracting), enfd. 
mem: 296 Fed. Appx. 83 (D.C. Cir. 2008) (per curiam); AT & T Corp., 
337 NLRB 689, 692-693 (2002) (finding that union waived bargaining 
over closure of employer's Tucson facility, despite initially discussing 
closure with, employer, when it —dropped the ball'. by failing to pursue 
the matter"). A, bargaining waiver may also 'result from bargaining 
conduct itself. See U.S. Lingerie Corp., 170 NLRB 750, 751-752 
(1968) (finding that union waived bargaining over shutdown of New 
York plant when it insisted on holding employer to results of multiem- 

Some courts of appeals have disagreed with the 
Board's. use of a waiver analysis when the collective-
bargaining agreement contains language covering the 
matter in dispute that reveals the parties have already 
bargained over it. As the D.C. Circuit reasoned in De-
partment of Navy v. FLRA, 982 F.2d 48, 57 (D.C. Cir. 
1992), "[a] waiver occurs when a union knowingly and,  
voluntarily relinquishes its right to bargain about a mat-
ter; but where the matter is covered by the collective 
bargaining agreement, the union has exercised its bar-
gaining right and the question of waiver is irrelevant" 
(emphasis in original). See also NLRB v. Postal Service, 
8 F.3d 832 (D.C. Cir. 1993) (same); Chicago Tribune 
Co. v. NLRB, 974 F.2d 933, 936-937 (7th Cir. 1992) 
("[W]e wonder what the exact force of the 'clear and 
unmistakable' principle can be when the parties have an 
express written contract and the issue is what it means 

"). This alternative approach is often referred to as a 
"contract coverage" analysis. 

In this case, the Respondent adopted rules regarding 
matters.  that were among the Respondent's "sole and ex-
clusive rights" under the CBA. As noted above, these 
"sole and exclusive rights" expressly included the right 
to "manage" and "direct" employees, "evaluate perfor-
mance," "adopt and enforce rules and regulations and 
policies and procedures," and "set and establish stand-
ards of performance." In these circumstances, I believe 
the Board cannot fairly conclude that the Respondent 
violated Section 8(a)(5) of the Act when it implemented 
the changes at issue. I believe such a conclusion is.un-
supported by the record, regardless of whether we apply 
a "clear and unmistakable waiver" analysis or a "contract 
coverage" analysis.8  'Viewed under the "clear and unmis-
takable waiver" standard, the management-rights lan-
guage, and especially the provision' granting the Re-
spondent the sole and exclusive right to "adopt and en-
force rules and regulations and policies and procedures," 
plainly expressed a "mutual intention 	to permit uni- 
lateral employer action" regarding work rules and attend-
ance and progressive discipline policies. Provena, 350 
NLRB at 811. Alternatively, applying a "contract cover-
age" analysis, the same language demonstrated that the 
Union had "exercised its bargaining right" and agreed 
that Graymont had the sole and exclusive right to "set 
and establish standards of performance' for employees," 

ployer bargaining then underway,. where employer had lawfully with-
drawn from multiemployer association), 

8  Because I would dismiss the "unilateral change" allegation under 
the "clear and unmistakable waiver" standard, I find it unnecessary to 
pass on whether the Board should continue applying that standard or 
instead adopt the "contract coverage" standard embraced by the D.C. 
Circuit.and at least one other court. 
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12 	 DECISIONS OF THE NATIONAL LABOR RELATIONS BOARD 

to "discipline and discharge for just cause," and to "adopt 
and enforce rules and regulations and policies and proce-
dures"—including work rules and attendance and pro-
gressive discipline policies. 

Board precedent supports this analysis. In United 
Technologies Corp., a management-rights clause gave 
the employer "the sole right and responsibility to direct 
the operations of the company and in this connection 
to select, hire, and demote employees, including the right 
to make and apply rules and regulations for production, 
discipline, efficiency, and safety." 287 NLRB 198, 198 
(1987) (emphasis in original), enfd. 884 F.2d 1569 (2d 
Cir. 1989). The employer had an attendance policy un-
der which it applied progressive discipline for poor at-
tendance: verbal warning, written warning, suspension, 
and discharge. 287 NLRB at 205. The employer unilat 
erally eliminated suspension as the penultimate step in 
that progressive discipline policy. Id. The Board found 
that the Union had waived its right to bargain over this 
change, explaining that •"the contract language plainly 
grant[ed] the [r]espondent the right to unilaterally make 
and apply rules for discipline" and that there was nothing_ 
in the parties' bargaining history to indicate that the lan-
guage "was intended to mean something other than that 
which it plainly state[d]." Id. at 198. Here, the man-
agement-rights language in the parties' CBA—especially 
the language granting the Respondent sole and exclusive 
right to "adopt and enforce rules and regulations and 
policies and procedures"—is strikingly similar to the 
language the Board found dispositive 'in United Technol-
ogies. Indeed, the management-rights language in the 
parties' CBA presents an even stronger case for waiver 
than United Technologies because it includes a more 
specific reference to the matters at issue. In addition to 
granting the Respondent the sole and exclusive right to 
"discipline and discharge," the management-rights lan-
guage also grants the Respondent the sole and exclusive 
right to "set and establish standards of performance." 
The Respondent's disputed changes—concerning tardi-
ness, absenteeism, and progressive disciplinary proce-
dures—involve the setting and establishing of standards 
of performance.9  

9  Unlike my colleagues, I do not fault Graymont's February 25 letter 
to the Union for failing to explicitly reference the contractual right to 
"set and establish standards of performance,'-  nor was Graymont's 
reliance on that provision in support of its waiver argument "a post hoc 
rationalization for its conduct," as my colleagues assert. In its February 
25 letter, Graymont referred to its right to."manage" under "our collec-
tive-bargaining agreement," and in a subsequent oral communication 
with the Union, it again referred to "the management rights. In my 
view,. these broad, contemporaneous references were sufficient to put 
the Union on notice that Graymont was relying on the management-
rights clause as a whole and was not limiting its waiver argument to 

The very case in which the Board reaffirmed the "clear 
and unmistakable waiver" standard—Provena St. Joseph 
Medical Center, supra—also supports my analysis here. 
In Provena, a management-rights clause gave the em- 
ployer the right to "change 	reporting practices and 
procedures ancUor to introduce new or improved ones," 
"to make and enforce rules of conduct," and "to suspend, 
discipline, and discharge employees," 350 NLRB at 808, 
and the parties' contract "contained no express provi-
sions outside the management-rights clause regarding 
disciplinary processes," id. at 809. The employer unilat-
erally implemented a new disciplinary policy on attend-
ance and tardiness. Id. - The Board found that the above 
provisions, "taken together, explicitly authorized" the 
employer's unilateral action. Id. The Board explained 
that by "agreeing to that combination of provisions, the 
[u]nion relinquished its right to demand bargaining over 
the implementation of a policy prescribing attendance 
requirements and the consequences for failing to adhere 
to those requirements." Id. The management-rights lan-
guage in the instant case makes at least as compelling a 
case for clear and unmistakable waiver as the language 
the Board relied on Provena.1°  

My colleagues cite a number of cases they say contra-
dict a waiver finding here. To the extent this is so, I be-
lieve the fault lies in those cases because the insistence 
on more detailed language referencing a particular 
change fails to account for the reality that many provi-
sions in collectivp-bargaining agreements "must be ex-
pressed in general and flexible terms" because "[o]ne 
cannot spell out every detail of life in an industrial estab-
lishment."" Management-rights language may be gen-
eral and, at the same time, clear and unmistakable. Here, 
the parties agreed that Graymont reserved the right, 
without exception, "to adopt and enforce rules and regu-
lations and policies and procedures." No reasonable per-
son reading this language could conclude that Gray- 

• mont's right of unilateral action extended to rules, regu-
lations, policies and procedures concerning some matters 
but not others. The language reflects an agreement to 

any one part of that clause. Moreover, the case my colleagues rely on 
is distinguishable. In Youngstown Steel poor Co., the Board 'rejected 
an employer's contractually based waiver argument where it made "no .  

. contemporaneous reference to a contract interpretation" ,at the time it 
refused to bargain over a change. See 288 NLRB 949, 950 (1988) 
(emphasis added). 

10 My colleagues fault the management-rights clause for, failing to. 
explicitly state that the Respondent's right "to adopt and enforce rules 
and regulations and policies and procedures" included the right to adopt 

. and .enforce rules regarding discipline. Neither did the management-
rights clause in Provena, yet the Board found a blear and unmistakable 
waiver of the right to bargain regarding a new disciplinary policy. 

11  Archibald Cox, Reflections Upon Labor Arbitration, 72 Han'. L. 
Rev. 1482, 1491-1492 (1959). 

USCA Case #16-1249      Document #1634222            Filed: 09/07/2016      Page 15 of 33

JA000015

USCA Case #16-1249      Document #1644983            Filed: 11/07/2016      Page 19 of 528



GRAYMONT PA, INC. 	 13 

reserve to Graymont the right "to adopt and enforce rules 
and regulations and policies and procedures" concerning 
all matters—including, as relevant here, punctuality, 
attendance, and discipline. And the Union's bargaining 
waiver is made even clearer by other provisions in the 
management-rights clause reserving to Graymont the 
right to "manage" and "direct" employees, "evaluate 
performance," and "set and establish standards of per-
formance." 

In sum, I believe the management-rights language in 
the parties' CBA plainly authorized Graymont to make-
the changes at issue here without giving the Union notice 
and an opportunity to bargain regarding those changes. 
By agreeing to that language, the Union clearly and un-
mistakably waived its right to bargain over the changes.°  
Alternatively, under a "contract coverage" standard, I 
would find that the Union had already bargained and 
agreed that Graymont had the right to make these chang-
es unilaterally. Accordingly, I would dismiss the com-
plaint allegation that the Respondent violated Section 
8(a)(5) and (1) when it unilaterally implemented changes 
to its work rules and its attendance and progressive dis-
cipline policies.°  

12  See also Emery Industries, Inc., 268 NLRB 824, 824 (1984) (con-
tract language under which employer retained the right to discipline 
employees for neglect of duty, coupled with union's past acquiescence 
in employer's unilateral changes to its policies, constituted waiver of 
the union's right to bargain over the employer's implementation of new 
absenteeism policY); Continental .Telephone Co., 274 NLRB 1452, 
1452-1453 (1985) (clause granting employer the "right and power" to 
"promulgate and from time to change the rules and regulations 
governing the conduct of employees," coupled with union's past acqui-
escence in similar unilateral changes, constituted waiver of the union's 
right to bargain over employer's changes to attendance policy), enfd. 
mem. sub nom. International Brotherhood of Electrical Workers, Local 
543 v. NLRB, 786 F.2d 1174 (9th Cir. 1986). 

My colleagues note that there' is no evidence concerning the extent 
to which the parties, during contract negotiations, "fully discussed and 
consciously explored" the issues here: That is correct but immaterial. 
The language of the contract itself demonstrates the Union's clear and 
unmistakable bargaining waiver, and that ends the analysis. See, e.g., 
Georgia Power Co:, 325 NLRB 420, 420-421 (1998) (holding that 
either contract language must clearly demonstrate waiver or "the em-
ployer must show that the issue was fully discussed and. consciously 
explored and that the union consciously yielded or clearly and unmis-
takably waived its interest in the matter"), enfd. mem. 176 F.3d 494 
(11th Cir. 1999). 

13  As noted above in the statement of facts, the -Union requested to 
"discuss" the changes Graymont had announced, and I believe that in 
most circumstances, the word discuss would be intended to mean and 
understood as meaning "bargain. See Champaign Builders Supply 
Co., 361 NLRB No. 153, slip op. at 1 fn...1 (2014) (Member Miscimar-
ra, concurring); see also Armour & Co., 280 NLRB 824,, 828 (1986). 
Graymont agreed to meet and discuss the planned changes, but it stated.  
at the outset of the parties' February 25 meeting that it would not bar-
gain. Moreover, in addition to alleging that Graymont violated Sec. 
8(a)(5) by unilaterally implementing changes to its work rules and 
attendance and discipline policies, the complaint separately alleged that 

For similar reasons, I believe the Board should find 
that Graymont did not violate the Act by failing to pro-
vide or unreasonably delaying in providing the Union 
with requested information concerning its reasons for 
implementing the disputed changes, or by unreasonably 
delaying in informing the Union that it had no infor-
mation responsive to its request. When bargaining is not-
required regarding a particular matter, either because the 
matter is a nonmandatory bargaining subject or. because 
parties have waived any bargaining rights, the union has 
no right under Section 8(a)(5) to request and receive in-
formation regarding the matter. See American Stores 
Packing Co., 277 NLRB 1656, 1658-1659 (1986); Em-
ery Industries, 268 NLRB at 824-825; Otis Elevator Co. 
(Otis II), 269 NLRB 891, 894 (1984), overruled on other 
grounds Dubuque Packing Co., 303 NLRB 386, 390 fn. 
8 (1991), enfd. sub. nom. UFCW Local 150-A v. NLRB,1 
F.3d 24 (D.C. Cir. 1993), cert. granted 511 U.S. 1016 
(1994), cert. dismissed 511 U.S. 1138 (1994). 

Accordingly, for the reasons set forth above, I respect-
fully dissent. 

Dated, Washington, D.C. June 29, 2016 

Philip A. Miscimarra, 	 Member 

NATIONAL LABOR RELATIONS BOARD 

APPENDIX 
NOTICE To EMPLOYEES 

Pos 	Ell BY ORDER OF THE 
NATIONAL LABOR RELATIONS BOARD 

An Agency of the United States Government 

Graymont violated Sec. 8(a)(5) by failing and refusing to bargain with.  
the Union on request. Even if, as is the case here, an employer has the 
right to act unilaterally to change a term or condition of employment 
that constitutes a mandatory subject of bargaining, it remains obligated 
to bargain upon request. See Katz, supra, 369 NLRB at 743 ("A refusal 
to negotiate in fact as to any [mandatory] subject . about which the 
union seeks to negotiate, violates section 8(a)(5) . 	"); J. H. Allison & 
Co., 70 NLRB 377, 378 (1946) (employer violates the Act by refusing 
to engage in bargaining over a mandatory subject as to which the union 
requests bargaining), enfd. 165 F.al 766 (6th Cir. 1948), cert. denied 
335 U.S. 814 (1948). However, the judge did not address the separate 
"refusal to bargain on request" allegation, and no exceptions were filed' 
to the judge's failure to do so. Accordingly, I do not reach or pass on 
whether—separate from whether or not Graymont violated the Act 
when it unilaterally implemented changes to its work rules and attend-
ance and progressive discipline policies—Graymont may have unlaw-
fully refused to bargain upon request. 
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The National Labor Relations Board has found that we 
violated Federal labor law and has ordered us to post and 
obey this notice. 

FEDERAL LAW GIVES YOU THE RIGHT TO 
Form, join, or assist a union 
Choose representatives to bargain with us on 

your behalf 
Act together with other employees for your bene-

fit and protection 
Choose not to engage in any of these protected 

activities. 
WE WILL NOT refuse to bargain collectively with Local 

Lodge D92, United Cement, Lime, Gypsum and Allied 
Workers, a Division of International Brotherhood of 
Boilermakers, Iron Shipbuilders, Blacksmiths, Forgers 
and Helpers, AFL—CIO, by failing to disclose in a timely 
manner that the company has no information responsive 
to the Union's request for information that is relevant 
and necessary to the Union's performance of its func-
tions as the bargaining representative of our unit employ-
ees. 

WE WILL NOT change your terms and conditions of 
employment without first notifying the Union and giving 
it an opportunity to bargain. 

WE WILL NOT in any like or related manner interfere 
with, restrain, or coerce you in the exercise of the rights 
listed above. 

WE WILL, before implementing any changes in your 
wages, hours, or other terms and conditions of employ-
ment, notify and, on request, bargain with the Union as 
the exclusive bargaining representative of employees in 
the following unit: 

All full-time and regular part-time production and 
maintenance employees employed by Respondent at its 
North Thomas Street, Bellefonte, Pennsylvania plant 
and its Airport Road, Pleasant Gap, Pennsylvania fa-
cility, excluding salaried foremen, office employees, 
guards, managers, and supervisors as defined in the 
Act. 

WE WILL rescind the changes to the work rules, absen-
teeism policy, and progressive discipline schedule that 
were unilaterally implemented on March 1, 2014. 

WE WILL remove from our files any reference to disci-
pline issued pursuant to the changes to our work rules, 
absenteeism policy, and progressive discipline schedule 
that the company unilaterally implemented on March 1, 
2014,, and WE WILL, within 3 days thereafter, notify af-
fected employees in writing that this has been done and 
that the unlawful discipline will not be used against them 
in any way. 

WE WILL offer any unit employees who were dis-
charged pursuant to the changes to the work rules, absen-
teeism policy, or progressive discipline schedule full 
reinstatement to their former positions, or, if those posi-
tions no longer exist, to substantially equivalent posi-
tions, without prejudice to their seniority or any other 
rights or privileges previously enjoyed. 

WE WILL make whole any unit employees who were 
disciplined under the changes to the work rules, absen-
teeism policy, and progressive discipline schedule that 
the company unilaterally implemented March 1, 2014. 

WE WILL compensate our unit employees for the ad-
verse tax consequences, if any, of receiving a lump-sum 
backpay award, and WE WILL file with the Regional Di-
rector for Region 6, within 21 days of the date the 
amount of backpay is fixed, either by agreement or 
Board order, a report allocating the backpay award to the 
appropriate calendar year. 

GRAYlvIONT PA, INC. 

The Board's decision can be found at 
http://www.nlrb.govicase/06—CA-126251 or by using the 
QR code below. Alternatively, you can obtain a copy of 
the decision from the Executive Secretary, National La-
bor Relations Board, 1015 Half Street, S.E., Washington, 
D.C. 20570, or by calling (202) 273-1940. 

Dalia Belinkoff Esq. (NLRB Region 6), for the General Coun-
sel. 

Eugene A. Boyle Esq. (Neal, Gerber & Eisenberg 11,-P) of Chi-
cago, Illinois, for the Respondent. 

DECISION 
DAVID I. GOLDIvIAN, Administrative Law Judge. This case 

involves an employer that changed its work rules during the 
term of the labor agreement it had entered into with the union 
representing its employees. The General Counsel of the Na-
tional Labor Relations Board (Board) alleges that the employer 
had a duty to notify the union and provide an opportunity for 
collective bargaining before making the changes and that it 
violated the National Labor Relations Act (Act) by failing to do 
so. The General Counsel further alleges that the employer vio-
lated the Act by, in response to a union information request, 
delaying telling the union for 6 months that it possessed no 
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GRAYMONT PA, INC. 	 15 

information requested by the union regarding the employer's 
decision to make these changes. 

The employer disputes that it violated the Act in any manner. 
It contends that the unilateral implementation dispute should be 
deferred to arbitration pursuant to the parties' contractual dis-
pute resolution mechanism. Alternatively, it contends that it 
was not required to bargain before implementing the changes 
for three independent reasons: because the changes were not 
material, because the union waived the opportunity to bargain 
when the employer announced its intent to make the changes, 
and, finally, because the union waived the right to bargain 
based on the management-rights clause in the parties' collec-
tive-bargaining agreement. As discussed herein, I reject each 
of the employer's contentions and find that by implementing 
the unilateral changes the employer violated the Act, as alleged. 

As to the delay in providing information, I reject the em-
ployer's "derivative" argument that it had no duty to provide 
information about the changes because it had no duty to bargain 
about the changes. However, as discussed herein, I am con-
strained to dismiss this allegation. The information the em-
ployer delayed providing was notification that it had no infor-
mation responsive to the request. Under the rule announced in 
Raley's Supermarkets, 349 NLRB 26 (2007), in order for a 
violation to be found in such circumstances the complaint alle-
gation must specifically allege that the employer failed to pro-
vide or delayed in providing notification that it had no infor-
mation responsive to the union's request. At least where the 
General Counsel is aware of the situation prior to trial, a com-
plaint allegation, such as that here, of a general refusal to pro-
vide or delay in providing information, must be dismissed. 
This technical and unsatisfying rule is one I must follow unless 
and until it is overruled by the Board. 

STATEMENT OF THE CASE 
On April 9, 2014, the Local Lodge D92, United Cement, 

Lime, Gypsum and Allied Workers, a Division of International 
Brotherhood of Boilermakers, Iron Shipbuilders, Blacksmiths, 
Forgers and Helpers, AFL–CIO (Union) filed an unfair labor 
practice charge alleging violations of the Act by Graymont PA, 
Inc. (Graymont), docketed by Region 6 of the Board as Case 
06–CA-126251. The Union filed an amended charge in the 
case on June 20, 2014. Based on an investigation into the 
charge, on June 27, 2014, the Board's General Counsel, by the 
Acting Regional Director for Region 6 of the Board, issued a 
complaint alleging that Graymont violated the Act. Graymont 
filed an answer, and then an amended answer denying all al-
leged violations of the Act. 

A trial was conducted in this matter on September 16, 2014, 
in State College, Pennsylvania.' 

Counsel for the General Counsel and counsel for Graymont 
filed posttrial briefs in support of their positions by October 21, 

'At the close of the hearing counsel for the General Counsel moved 
to amend the amended charge filed June 20, 2014, to state as the basis 
of the charge modifications in policy since on or about March 1, 2014, 
instead of, as stated in the amended charge (GC Exh. 1(c)), since on or 
about March 31, 2014. Counsel for the Respondent stated that he did 
not object (Tr. 131). I indicated a willingness to grant the amendment 
(Tr. 130) but never, in fact, did. I grant it now.  

2014.2  On the entire record, I make the following findings, 
conclusions of law, and recommendations. 

JURISDICTION 
Graymont is and at all material times has been a corporation 

with offices and facilities in Pleasant Gap and Bellefonte, 
Pennsylvania, where it is engaged in the mining and production 
of lime and lime products. In conducting its operations during 
the 12-month period ending March 31, 2014, Graymont sold 
and shipped from these Pennsylvania facilities goods valued in 
excess of $50,000 directly to points outside the Commonwealth 
of Pennsylvania. Graymont is and at all material times has 
been an employer engaged in commerce within the meaning of 
Section 2(2), (6), and (7) of the Act. The Union is and at all 
material times has been a labor organization within the meaning 
of Section 2(5) of the Act. 

Based on the foregoing, I find that this dispute affects com-
merce and that the Board has jurisdiction of this case, pursuant 
to Section 10(a) of the Act. 

UNFAIR LABOR PRACTICES 
Graymont mines limestone and produces lime products for 

industrial and environmental application at approximately 19 
facilities across the United States and Canada. It operates two 
facilities—one in Pleasant Gap, Pennsylvania, and the other in 
Bellefonte, Pennsylvania—at which approximately 150 em-
ployees work under a collective-bargaining agreement between 
Graymont and the Union. The Union has represented employ-
ees in this bargaining unit for more than 20 years (the current 
plant manager testified that he had been told that the Union had 
represented employees at these facilities since the 1960s). 

The current collective-bargaining agreement was effective 
June 1, 2014, and will continue in effect until at least May 31, 
2017. The previous agreement was in effect from June 1, 2011, 
to May 31, 2014 (the 2011 Agreement). Before that there were 
successive labor agreements in 2001 and 2006.3  

The management-rights clause of the labor agreements 
The 2001 collective-bargaining agreement contained a short 

management-rights clause (Art. 1 para. 8) that stated: 

All of the usual and customary rights of management not spe-
cifically abridged or modified by this Agreement shall remain 
in effect. 

In the negotiations for the 2006 Agreement, Graymont pro- 

2  On October 21, 2014, with the submission of her brief, counsel for 
the General Counsel moved to amend the complaint—essentially to 
change the allegation that the Respondent refused to provide the Union 
with requested information to an allegation that the Respondent unrea-
sonably delayed providing the same requested information. The Re-
spondent did not file an opposition to-the motion to amend. I grant the 
amendment. 

3  The 2011 labor agreement contains the following provision, recog-
nizing the Union as the bargaining agent for the following unit of em-
ployees: 

Employees in the Bellefonte Plant located on North Thomas Street 
and the Pleasant Gap plant located on Airport Road 	The term 
"employees" as used in this Agreement will not include salaried fore-
man and office employees. 
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16 	 DECISIONS OF THE NATIONAL LABOR RELATIONS BOARD 

posed a longer management-rights clause. The resulting 2006 
Agreement contained the following management-rights clause 
at Art.1 par. 8 of the contract: 

The Employer retains the sole and exclusive rights to manage; 
direct its employees; to hire, to assign work, to transfer, to 
promote, to demote, to layoff, to recall, to evaluate perfor-
mance, to determine qualifications, to discipline and discharge 
for just cause, to adopt and enforce rules and regulations and 
policies and procedures; to set and establish standards of per-
formance for employees; to determine the number of employ-
ees, their duties and the hours and location of their work; to 
establish, change, or abolish positions; to create and imple-
ment training and development programs for employees; to 
implement drug and alcohol testing rules and procedures that 
are consistent with applicable law; to create any new process-
es; to make technological changes; to determine shifts; to in-
stall or remove any equipment The rights expressly reserved 
by this Article are merely illustrations of and are not inclusive 
of all of the rights retained by the Employer. The rights ex-
pressly reserved by this Article are subject to the terms and 
conditions of the Agreement, and to the extent there is a con-
flict the terms and conditions of this Agreement shall prevail. 

All of the usual and customary rights of management not spe-
cifically abridged or modified by this Agreement shall remain 
exclusively vested in the Company. 

Graymont's office coordinator, Shawn Miller, who handles 
human resources' duties and was involved in negotiations for 
the 2006 Agreement, testified that there was significant discus-
sion on the clause in 2006 negotiations. During her testimony 
she reviewed (and the Respondent offered into evidence) notes 
of an employer-maintained bargaining file from 2006, which 
corroborated (and informed) her testimony. Miller testified that 
in the 2006 negotiations the Union raised concerns about lan-
guage in the Employer's original proposal regarding the use of 
outside contractors and about the Employer's ability to change 
shifts from 8 to 12 hours and back. According to Miller these 
items were removed by the Employer through the negotiating 
process. Based on her demeanor and the corroborating force of 
the notes, I credit Miller's testimony on this score.4  Notably, 
neither the Union's President Dan Ripka, Miller, nor any other 
witness or evidence suggests that discipline or absenteeism 
and/or attendance were discussed in reference or regard to the 
management-rights clause.5  

The foregoing management-rights clause, which was includ-
ed in the 2006 Agreement, was retained unchanged in the suc-
cessor 2011 Agreement, and the 2014 Agreement. 

4  The Union's President, Dan Ripka, testified that in 2006 the Union 
accepted Graymont's proposal as proposed, although he also testified 
that he did not remember whether the Union made proposals with re-
gard to this clause or what discussion the parties had at the table. Ripka 
was generally a good witness, and, I believe, an honest one, but in this 
instance he was uncertain, did not have the same sharpness of memory 
as Miller on this issue, and had no notes to review. Accordingly, I 
credit Miller as to this issue. 

5  Throughout this decision I refer to attendance and absenteeism pol-
icy interchangeably, which is in accordance with the parties' under-
standing. See Tr. 7. 

In June 2014, during negotiations for the 2014 Agreement, 
the Union proposed changes to the language of the manage-
ment-rights clause that included placing the work rules in the 
labor agreement, and other proposed changes. None of these 
changes were adopted and the 2014 Agreement, which was 
effective June 1, 2014, retained the same management-rights 
provision as was in the 2006 and 2011 Agreements. 

The Work Rules and Absenteeism Policy 
Until the change in work rules on March 1, 2014 (during the 

term of the 2011 Agreement), that is the subject of the instant 
dispute, Graymont maintained the same work rules for over 20 
years. The pre-March 1, 2014 work rules set forth three catego-
ries (Group A, B, and C) of infractions with penalties estab-
lished for each category. Penalties for successive violations of 
Group A (which included the statement that "Continued tardi-
ness will not be permitted") progressed from a first time warn-
ing to discharge upon the fourth violation within a year. Group 
B violations begin with a 2-day suspension for the first viola-
tion with discharge the prescribed penalty for a third violation 
within a year. The more serious infractions listed in Group C 
prescribed discharge for a first offense. For purposes of impos-
ing progressive discipline, violations of different classifications 
(for instance, single violation of Group A and a single violation 
of Group B) were not combined. 

The work rules also contained a Policy on Absenteeism that 
stated: 

POLICY ON ABSENTEEISM 
When an[] employee is habitually absent from his/her 

job, the Company will notify the employee, in writing, 
with a copy to the Union that the employee's attendance is 
unsatisfactory and unacceptable. 

If attendance does not immediately improve to the full 
satisfaction of the Company, a strongly worded letter will 
be sent to the employee, with a copy to the Union, telling 
the employee he is on probation and if attendance does not 
improve immediately he is subject to discharge. At some 
point during this time period a meeting will be held be-
tween the affected employee, Union committeeman and 
Company Representative to impress upon the employee 
the seriousness of the situation and to warn the employee 
that he/she will be discharged the first time he/she is ab-
sent without good and sufficient reason within one year, or 
for continued habituarabsence for any reason. 

Ripka testified that as early as 2003, the Union requested that 
a new absenteeism policy be created that would provide more 
certainty and consistency about attendance expectations. For 
her part, Miller recalled that the matter was raised at the Em-
ployer's initiative, but in any event, she agreed that when 
Graymont talked to the Union it agreed "that we needed to do 
something about it." 

The issue was discussed in "policy meetings"—meetings be-
tween the Union and Graymont that could be requested by ei-
ther party to discuss ongoing issues or concerns. Typically, 
four to six people were present at the meetings for each side. 
After each policy meeting, Graymont's Miller would type up 
"minutes" of the meeting, which, more accurately, were notes 
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summarizing the discussions, and distribute copies to all meet-
ing participants from both management and the union side. 

A new absenteeism policy was discussed in a policy meeting 
on May 29, 2003, but no change was made to the absentee poli-
cy in 2003. •The matter was raised again in 2004, and it was 
discussed by the parties in October and December 2004, and in 
January 2005. The Employer advanced new absenteeism pro-
posals during these meetings. According to Miller, "[W]e 
wanted to put a little more teeth into the absenteeism policy." 

On February 14, 2005, a new absenteeism policy was im-
plemented. It stated: 

The Company and the Union Committee have agreed to the 
following terms: 

1. Six (6) incidents within a rolling year will warrant: 
A. A letter from Shawn, which will include the date of the 
last incident 

B. Management and the union will meet with the employee 
which will be considered a Verbal warning and placed into 
the employee's file 

2. Seventh (7th) incident within a rolling year will warrant: 
A. A Written Warning from Management which will be 
placed into the employee's file 

3. Eighth (8th incident within a rolling year will warrant: 
A. Two days off without pay which will be noted in the 
employee's file 

4. Ninth (91h) incident within a rolling year will warrant: 
A. One week off without pay which will be noted in the 
employee's file, plus 
B. Last Chance Notice, which will cover the next 24 
months 

Note: A doctor's excuse will be considered an excused ab-
sence. 

The foregoing absenteeism policy, and work rules generally, 
remained in effect from 2005 until March 1, 2014. 

At one point in late 2006, Graymont approached the Union 
with a proposal to change the work rules and discipline to make 
them much stricter. The Union protested in letters sent to 
Graymont that "these are mandatory subjects of bargaining" 
and demanded that Graymont "suspend any plan[n]ed imple-
mentation of these new rules until after the union and the com-
pany ha[ve] had the opportunity to bargain over them, con-
tending-that "labor law forbids any implementation of a new 
policy until the bargaining process is complete." Ripka dis-
cussed the matter with then Plant Superintendent Rich Fenush, 
who explained some problems the Employer was having with 
employee conduct. Ripka suggested that the Employer's issues 
could be addressed and resolved by application of the current 
work rules. The new work rules were not implemented. 

The February 14, 2014 announcement of intent to change 
the work rules and absenteeism policy 

In February 2014, during the term of the 2011 Agreement, 
Miller informed the Union that Graymont had scheduled a poli-
cy meeting for February 14. 

At the meeting, Plant Manager Martin Turecky began by  

discussing safety issues and then, according to Union President 
Ripka, "proceeded to tell us that they were changing the work 
rules," effective March 1. Miller passed out copies of new 
work rules, which included new rules on absenteeism and tar-
diness. This was the first mention to the Union of Graymont's 
interest in and intent to change the work rules. 

The new work rules distributed at this meeting incorporated 
policies on absenteeism and tardiness at the conclusion of the 
work rules and read as follows: 

• 
Work Rules 

The following is a set of work rules for the employees of -
Graymont (PA) Inc. This set of work rules is in no way con-
clusive. For example, the Code of Business Conduct and Eth-
ics applies as well. In cases where infractions against the 
Company or its employees are not specifically listed, common 
sense will apply. 

Group A  

1. Carelessness or recklessness, including horseplay, is not 
permitted. 

• 2. When an employee is absent, for any reason, he must call 
the report off phone number assigned by his supervisor, prior 
to the start of his shift, stating the reason why he must be ab-
sent and, if possible, when he will return. 
3. Every accident must be reported to your supervisor before 
the end of the shift upon which the accident occurs. 
4. Employees must limit all lunch periods to the length of 
time specified. 
5. No employee is permitted to leave the Company premises 
during working hours without permission, 
6. Poor work habits will not be permitted. 
7. Failure to promote efficient operation of the plant or 
equipment will not be permitted. 
8. Infractions of Federal, state and general or specific depart-
mental safety rules will not be permitted. 
9. Hard hats, safety glasses and safety shoes must be worn in 
the plant area at all times. 
10. Failure to follow instructions is not permitted. 
11. Failure to cooperate with inspection or attempt to prevent 
inspection of tool boxes, lockers, parcels or other containers 
on or within Company property. 
12. Unauthorized use of Company phone will not be permit-
ted. 

The discipline progression will normally only be reset after an 
employee works twelve (12) consecutive months free of any 
work rule violations. The following are the penalties for in-
fractions of Group A rules: 

First— Written warning 
Second—One (1) day off 

. Third — Two (2) days off 
Fourth — Discharge 

NOTE:  Group A and Group B violations will be combined in 
discipline progression. Please reference the chart in this doc-
ument. 
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18 DECISIONS OF THE NATIONAL LABOR RELATIONS BOARD 

First Second Third Fourth 

AAAA Written Warning One Day Off Two Days Off Discharge 
AAAB Written Warning One Day Off Two.  Days Off. Discharge 
MBA Written Warning One Day Off Four Days Off.  Discharge 
AABB Written Warning One Day Off Four Days Off Discharge 
ABM Written Warning Two Days Off Four Days Off Discharge 
ABAB Written Warning Two Days Off Four Days Off Discharge 
ABBA Written Warning Two Days Off Four Days Off Discharge 
ABBB Written Warning Two Days Off Four Days Off Discharge 
BAAA Two Days Off Two Days Off Four Days Off Discharge 
BAAB Two Days Off Two Days Off Four Days Off Discharge 
BABA Two Days Off Two Days Off Four Days Off Discharge 
BABB Two Days Off Two Days Off Four Days Off Discharge 
BBAA Two Days Off Four Days Off Four Days Off Discharge 
BBAB Two Days Off Four Days Off Four Days Off Discharge 

Group B  

1. Verbal abuse of customers, truck drivers, suppliers, or any 
other outsiders who are conducting authorized business on 
Company property will not be permitted. 
2. Carelessness, recklessness or failure to follow instructions 
which results in injuries to persons or dam,age to equipment or 
property will not be permitted. 
3. Punching of time clock for any other person is not permit-
ted. 
4. Verbal abuse or harassment of other employees or any in-
terference with Company operations will not be permitted. 
5.Sleeping on the job is not permitted: 
6. Failure to follow proper lock-out/tag-out procedures. 

The discipline progression will normally only be reset after an 
employee works twelve (12) consecutive months free of any 
work rule violations. The following are the penalties for in-
fractions of Group B rules: 
First—Two (2) days off 
Second —Four (4) days off 
Third — Discharge 
NOTE:  Group A and Group B violations will be combined in 
discipline progression. Please reference the chart in this doc-
ument • 

Group C  

I. Deliberate disobedience of supervisor's instructions, or any 
form of insubordination will not be permitted. 
2. Willful falsification on any Company record will not be 
permitted. 

3. Intoxication on the job and/or use of or possession of alco-
holic beverages or illegal drug at work is prohibited. Posses-
sion includes having them in your vehicle on Company prop-
erty. 
4. Fighting, disorderly conduct, or any form of physical vio-
lence on Company premises is not permitted. 
5. Stealing or deliberate damage to Company or employee's 
property is not permitted, and shall be prosecuted as pre-
scribed by law. 
6. An employee must not absent himself/herself from work 
for more than three (3) days without proper notice. 
7. Possession of firearms, explosives or other weapons on 
Company property is prohibited. 
8. Threats or threatening behavior against Company property, 
or anyone on Company property, or any Company employee, 
whether or not on Company property, is prohibited. All 
threats will be assumed to have been made with the intent to 
carry them out. 

The following are the penalties for infractions of Group C 
rules: 
DISCHARGE 

Policy on Absenteeism 
When, all personal days are used, each employee will be al-
lowed one (1) unexcused absence. After that one (1) unex-
cused absence has been used, the employee will be considered 
in violation of Group A-6 (Poor work habits will not be per-
mitted) with each proceeding unexcused absence. 

NOTE:  Supervisors will define the vacation scheduling policy 
for each department. For example, the supervisors will define 
how many employees are permitted to be on vacation for any 
given shift and/or day to ensure efficient operation of their 
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department 

Policy on Tardiness 
If you are tardy more than three (3) times in any twelve (12) 
month period, each proceeding occurrence will be considered 
a violation of Group A-6 ( (Poor work habits will not be per-
mitted). 

In his testimony at the hearing, Turecky referred to this as a 
"proposal'.  and contended that much of it was "clarification" of 
the old policy. However, he recognized that the Employer was 
changing the absenteeism policy, by any definition. 

The record does not contain a comprehensive summary of 
the changes, but some of the major ones include: 

including absenteeism within the definition of violations cov-
ered by Group A; 

shortening the number of unexcused absences (after use of 
personal days) before beginning progressive discipline from 
six to one; 

the quantifying of the number of instances of tardiness neces-
sary to begin progressive discipline (a change from a penaliz-
ing of "continued tardiness"); 

the change from violations of more than one year not counting 
towards progressive discipline (i.e., old violations automati-
cally "fell off' after one year), to a system where older viola-
tions remained on the employees' progressive discipline rec-
ord unless and nntil an employee worked one year without 
any violations at all; 

the "pyramiding,' i.e., combining of Group A and B viola-
tions for purposes of applying progressive discipline steps. 

According to Graymont's notes of the meeting, Turecky 
"highlighted some of the points which were changed, such as 
the rolling 12 months, combining of A's and B's, Policy on 
Absenteeism." Turecky asked the Union if it had any com-
ments. The parties took a break while the Union caucused. 
When the Union returned, its representatives said "[W]e had no 
comments at this time about the changes. Turecky said that 
the changes were going to be implemented and Ripka told him 
that the Union would "file a grievance on the implementation. 
Turecky said that the Union "couldn't file a grievance .because 
[the work rules and absenteeism policy] were not in the con-
tract anywhere." The Union responded that "we were filing a 
grievance at that time anyway.' The meeting ended. 

Later that day, Ripka and fellow union negotiating commit-
tee member Bill McElwain approached Turecky at his office 
and told him "[T]hey would like to discuss the rules and they 
will withdraw the grievance." Ripka testified that he told Tu-
recky,-"[W]e wanted to talk about the work rules.' Turecky 
"said that would be fine and we would have a meeting.' 

The Union's information request; the Employer's response, 
and the February 25 meeting 

By letter from the union's recording secretary to Turecky, 
dated February 17, the Union presented Graymont with the 
following request for information: 

Dear Martin,  

Enclosed is a request from the President of Local D92, and 
Chairman Ralph Houser. 

This is a formal information request for any memos, data of 
any kind or any other Information or Materials which the 
company relied upon for making the decision to change the 
work rules, discipline policy, and why changes are being 
made to the absenteeism policy. 

Please include any minutes of policy meeting[s] over the past 
five years in which these topics were discus*, and any deci-
sions, or agreement that were arrived at, between the compa-
ny, and the bargaining unit for Local D92 employees. 

Your attention to this matter, as soon as you can would be 
greatly appreciated. Please forward all copies of this infor-
mation to President Dan Ripka, and Ralph Houser, Commit-
tees Chairman. 

The parties met February 25. At this meeting, Turecky be-
gan by handing the Union a written response to the Union's 
information request. The response, in the form of a letter from 
Turecky to Union Committee Chairman Ralph Houser, stated: 

This is in response to your February 19, 2014, information re-
quest regarding the revised rules and policies. 

Under our collective-bargaining agreement, the Company re-
tains the sole and exclusive right to manage, which expressly 
includes the right ". to adopt and enforce rules and regula-
tions and policies and procedures. [1 Therefore, the Com-
pany has no obligation to bargain over any of the changes to 
which your request refers. Since there is no obligation to bar-
gain over the decision to adopt the policies to which you refer, 
there is, likewise, no obligation to fumiSh any information re-
garding such decision. In any event, there is no obligation to 
provide any information regarding internal management dis-
cussions leading to such a decision. 
Regarding your request for minutes of policy meetings, the 
Union already has copies of all such minutes. In addition, if 
the Union contends that there is any agreement between the 
Company and the Union that prevents or limits the Compa-
ny's right to adopt the changes in policies to which you refer, 
the Company hereby formally requests that you furnish us 
with a copy of any such agreement. 

There was discussion about the Union's information request, 
with Turecky essentially reiterating what was stated in the Em-
ployer's letter. According to Graymont's notes of the meeting, 
although Turecky told the Union that Graymont "had no obliga-
tion to bargain over any of the changes made to the work rules" 
it was "willing to talk to the union and listen to their concerns 
about any changes." Union Representative Ralph Houser testi- 
fied that Turecky "said he received the 	request of infor- 
mation from the Union regarding the work rules, and he said 
that referring to the management rights that he didn't have to 
give us any information and he had no obligation to bargain 
over it." 

Turecky asked the Union for comments on the changes. The 
union representatives objected to the new policies on a number 
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of grounds: generally, the Union was concerned about the low-
er number of absences that would lead to the commencement of 
a disciplinary progression under the new rules. The Union also 
complained about the absenteeism policy being added into the 
work rules as a Group A violation—the Union wanted the ab-
senteeism policy kept separate. The Union raised an issue with 
the fact that the under the new policy employees would have to 
use personal holidays as part of the new absenteeism policy, 
and that three times tardy was now a violation of Group A 
rules. The Union objected to Group A and B violations being 
combined for purposes of progressive discipline (i.e., "pyra-
mided"). The Union raised concern with the change from the 
current rules, under which older discipline "fell off' after a 
calendar year, to the new rules in which older discipline fell off 
only after there were no violations of any kind for a 1-year 
period. The Union objected to the inclusion of the word "nor-
mally" as a modifier to the policy's statement that discipline 
would be "reset" after 12 months of no violations. The Union 
objected to the work rule for insubordination, as it was con-
cerned that an employee refusing to undertake a task that he/she 
deemed unsafe would be found insubordinate. Finally, the 
Union wanted clarification on what the rule meant by its prohi-
bition of "unauthorized" use of the company telephone. 

More generally, the Union told the Graymont representatives 
that it wanted to keep the current policy. However, the Union 
said it would entertain shortening the number of days of ab-
sence permitted before discipline was initiated. 

In response, and after a caucus, Graymont agreed to remove 
the word "normally" from the rule's statement that progressive 
discipline reset after 12 months of no violations. In response to 
the Union's concern about an employee being charged with 
insubordination if the refusal I to obey involved a safety issue, 
Graymont pledged not to apply the rule in that manner. This 
oral pledge was satisfactory to the Union. Finally, Graymont 
removed from the rules the prohibition on unauthorized use of 
the company telephone. Turecky told the Union that Graymont 
could not agree to some of the other changes sought by the 
Union. 

The parties dispute the plan going forward at the end of the 
meeting. Union President Ripka and testified that "Turecky 
said we would have another meeting before the implementa-
tion." Houser echoed this, somewhat less definitively, testify-
ing that "Turecky told us that we would probably have another 
meeting for the work rules before March 1st. Turecky testi-
fied that he believed he told the Union that "we'll plan to go 
ahead with the implementation as of March 1st." Turecky testi-
fied that he did not recall saying that there would be another 
meeting before March 1.6  

On February 27, by email, the Union received the final ver-
sion of the rules to be implemented. The only changes from the 
original revisions provided to the Union on February 14, were 
the removal of the rule prohibiting unauthorized use of the 
phones, and the removal of the word "normally" from the ex-
planation following the listing of Group A and Group B viola-
tions, which now stated: "The discipline progression will be 

6  I do not believe it necessary to resolve this dispute. It makes no 
difference to the outcome.  

reset after an employee works (12) consecutive months free of 
any work rule violations.' (In the original version it stated that 
"The progression will normally only be reset after an employee 
works (12) consecutive months free of any work rule viola-
tions.") 

The March 1, 2014 implementation, and the August 2014 
explanation by the Employer that it had no information 

responsive to the Union's information request 
There was no follow-up meeting. The Employer did not ar-

range one. The Union did not request one. The new revised 
rules were implemented March 1, 2014. 

In August 2014, a Graymont representative, filling in for Tu-
recky, told Ripka and Houser that with regard to the Union's 
February information request, "[T]here wasn't any written in- 
formation that we asked for, that they just 	met and changed 
the work rules and absenteeism policy because they thought 
that there was a better way to run the business." 

On or about August 26, 2014, the Respondent filed an 
amended answer to the complaint in this case. The only sub-
stantive difference in the amended answer was the Respond-
ent's response to allegations relating to the refusal to provide 
information. It reiterated its answer but added "affirmatively, 
that, other than the meeting minutes already in the Union's 
possession, Respondent has no information responsive to the 
Union's request.-  (GC Exh. 1(k) at ¶12.) This affirmation that 
"the Respondent has no information responsive to the Union's 
information request" was reiterated in a newly added affirma-
tive defense set forth in the list of affirmative defenses append-
ed to the Respondent's amended answer (See GC Exh. 1(k) at 
the fourth affirmative defense). 

At the hearing, Turecky testified that Graymont did not rely 
on any data or documents in deciding to make the work rule 
and absenteeism changes. According to Turecky, the decision 
to make the changes emerged from internal discussions Gray-
mont management had beginning in November or December 
2013. According to Turecky, the outlook for 2014 was that the 
plant would be operating at full capacity and that anticipation, 
plus goals for a recently.  implemented preventative maintenance 
management program, led management to the "common sense" 
conclusion that with the "lenient" absenteeism policy in place 
Graymont could not achieve its goals. 

Analysis 
The General Counsel alleges that the Respondent violated 

Section 8(a)(5) of the Act by unilaterally implementing changes 
to its disciplinary policy for work rules and to its absenteeism 
policy without affording the Union an opportunity to collective-
ly bargain with the Respondent.' 

The General Counsel further alleges that the Respondent vio-
lated Section 8(a)(5) and (1) of the Act by unreasonably delay-
ing furnishing the Union with information requested February 

7  The General Counsel also alleges a derivative violation of Sec. 
8(a)(1) of the Act. It is settled that an employer's violation of Sec. 
8(a)(5) of the Act is also a derivative violation of Sec. 8(a)(1) of the 
Act. Tennessee Coach Co., 115 NLRB 677, 679 (1956), enfd. 237 F.2d 
907 (6th Cir. 1956). See ABF Freight System, 325 NLRB 546 fn. 3 
(1998). 
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17, 2014, regarding the memos, data, or other information or 
materials that the Respondent relied upon in making the deci-
sion to change the disciplinary and absenteeism'policies. Spe-
cifically, the Respondent waited until August 2014, to inform 
the Union that it had no information responsive to the Union's 
request (other than information previously provided in the 
course of the parties' meetings over the years). The General 
Counsel alleges that this delay was unlawful. 

Below, I consider, in turn, each of these allegations. How-
ever, before analyzing the General Counsel's claims, I consider 
the Respondent's defense that, in accordance with Collyer Insu-
lated Wire, 192 NLRB 837 (1971), the Board should defer 
resolution of the alleged unilateral change portion of this dis-
pute to the parties' contractual grievance-arbitration procedure. 

I. Deferral 
The Respondent contends that the Board should defer the 

unilateral change portion of this case—but not the information-
request portion of this case—to the grievance-arbitration proce-
dures in the parties' labor agreement. (R. Br. at 29.) 

In Collyer Insulated Wire, supra, the Board set forth the 
standard for determining the circumstances in which an unfair 
labor practice dispute should be resolved by the contractual 
dispute-resolution mechanism contained in a union-employer 
collective-bargaining agreement. The Board held that in certain 
circumstances, where a "dispute in its entirety arises from the 
contract between the parties, and from the parties' relationship 
under the contract, it ought to be resolved in the manner which 
that contract prescribes." Collyer, 197 NLRB at 839. 

The instant dispute involves allegations that the Employer 
violated the Act by unilaterally changing terms and conditions 
without bargaining, and allegations that it unlawfully delayed 
responding to the Union's information request abo.ut the chang-
es. Without regard to whether the instant dispute would be 
suitable fon deferral if the issue concerned only the unilateral 
changes to the discipline and absenteeism policy, "Nile Board 
has long held that deferral is inappropriate in 8(a)(5) infor-
mation request cases. Chapin Hill at Red Bank, 360 NLRB 
No. 27, slip op. at I fn. 2 (2014) (and cases cited therein). 

This ends the Respondent's deferral defense, as "established 
Board policy also disfavors bifurcation of proceedings that 
entail related contractual and statutory questions, in view, of the 
inefficiency and overlap that may occur from the consideration 
of certain issues by an arbitrator and others by the Board. 
Avery Dennison, 330 NLRB 389, 39Q (1999). 

While the Respondent (R. Br. at 29) "recognizes that the 
Board generally does not defer information request cases to 
arbitration," it points out, citing Clarkson Industries, 312 
NLRB 349, 353 (1993), that there are instances where the 
Board has granted partial deferral—deferring to one issue in a 
case while retaining for resolution another. But this exception 
to the Board's "non-bifurcation" policy requires, as the Board 
found in Clarkson Industries, that the "deferrable issues are not 
in any way factually or legally interrelated with the [non-
deferrable] issues." Id. 

Here, that is manifestly not the case. Indeed, the Respond-
ent's chief defense to the information issue allegation is its 
claim—made to the Union on February 25, 2014,. 	and in its 

brief (R. Br. at 24)—that there was no duty to provide the Un-
ion information about its decisionmaking with regard to the 
absenteeism and disciplinary policy because there was no duty 
to bargain over these decisions'. In' other words; its defense to 
the information-request allegations is "derivative" of its 'defense 
to the unilateral-change allegations. As the Respondent puts it 
(R. Br. at 24): 

An employer's duty to provide information is derivative of its 
duty to bargain under Sections 8(a)(5) and 8(d) of the Act. 
Where a Union has waived its right to bargain over a particu-
lar topic or change to a term or condition of employment, it no 
longer is entitled to receive information for this purpose. 
The Union unequivocally waived its right to bargain over 
those particular subjects by agreeing to the expanded man-
agement-rights clause in 2006. As such, the Union had no 
right to information for that purpose. (Citations omitted.) 

Thus, were the Board to defer the unilateral change issue but 
resolve the information.  issue, it moots the prospect that the 
arbitrator and the Board would each be considering an overlap-
ping and related question. The Board might have to decide 
whether the management-rights clause constituted a waiver of 
the Respondent's duty to bargain over the decision to change 
the absenteeism and discipline policy, and thus, as the Re-
spondent claimed, freed it from its "derivative" duty to provide 
information to the Union on the subject. The arbitrator would 
be deciding whether the management-rights clause created a 
contractual right by the Respondent to make the change in ab-
senteeism and discipline without bargaining. The risk 'of incon-
sistent results and analysis would be pointed were the Board to 
defer the unilateral change issue. 

On these grounds, I reject the Respondent's contention that 
the Board should defer the unilateral change allegations to the 
parties' contractual dispute resolution mechanism.8  

8  I note that the Board's recent decision in Babcock & Wilcox Con-
struction, Co., 361 NLRB No. 132, (2014), modified postarbitral defer-
ral standards and, to some extent, prearbitral deferral standards. Slip 
op. at 12-13. However, by its terms, the standards articulated in Bab-
cock & Wilcox do not apply to cases, such as this one, pending at the 
time of the issuance of the decision in Babcock & Wilcox. Slip op. at 
13-14. In any event, nothing in Babcock & Wilcox, were it applied to 
the instant case, would render deferral appropriate. 
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With regard to the Respondent's deferral argument, I add 
one final observation. At trial the Respondent introduced evi-
dence showing that a December 2011 unilateral implementation 
on maximum overtime hours, objected to by the Union, was 
upheld by an arbitrator who relied upon the management-rights 
clause as privileging the Employer to make this change. Wit-
ness testimony established that the Regional Office of the 
Board deferred to the arbitrator's decision, and on appeal the 
General Counsel's office upheld this action. (Tr. 122.) I note 
that on brief, while the Respondent recites the facts regarding 
the overtime arbitration (R. Br. at 13-14), the matter forms no 
part of its argument in support of deferral (or its right to unilat-
erally implement).9  

II. The Unilateral Changes 
The General Counsel alleges that the Respondent had a duty 

to notify and provide the Union with an opportunity to collec-
tively bargain before implementing changes to the work rule 
disciplinary pdlicies and absenteeism policy. 

An employer violates Section 8(a)(5) of the Act if it makes a 
material unilateral change during the course of a collective-
bargaining relationship on matters that are a mandatory subject 
of bargaining. "[F]or it is a circumvention of the duty to negoti-
ate which frustrates the objectives of § 8(a)(5) much as does a 
flat refusal." NLRB v. Katz, 369 U.S. 736, 743 (1962). "Uni-
lateral action by an employer without prior discussion with the 
union does amount to a refusal to negotiate about the affected 
conditions of employment under negotiation, and must of ne-
cessity obstruct bargaining, contrary to the congressional poli-
cy." Katz, supra at 747. "The vice involved in [a unilateral 
change] is that the employer has changed the existing condi-
tions of employment. It is this change which is prohibited and 
which forms the basis of the unfair labor practice charge." 
Daily News of Los Angeles, 315 NLRB 1236, 1237 (1994) 
(bracketing added) (quoting NLRB v. Dothan Eagle, Inc., 434 
F.2d 93, 98 (5th Cir. 1970) (court's emphasis)), enfd. 73 F.3d 
406 (D.C. Cir. 1996), cert. denied 519 U.S. 1090 (1997). 

Here, there is no dispute, nor could there be, over the Gen-
eral Counsel's allegation that employee absenteeism and disci- 

At the hearing, I refused to receive the Respondent's proffer of 
documentary evidence regarding the deferral decision, as I did not and 
do not believe the rejected documentary evidence (or even the admitted 
testimony) relevant to the Respondent's request for deferral in this case. 
The reasons for my view include: (1) the overtime dispute raised a 
question of postarbitration deferral, here we have an issue of prearbitra-
tion deferral inextricably linked with a clearly nondeferrable issue; and 
(2) the General Counsel's decisions to not issue complaints are acts of 
prosecutorial discretion that carry no precedential weight for the Board, 
and, indeed, are not even binding on the General Counsel in future 
cases. Steelworkers (Cequent Towing Prods.), 357 NLRB 516, 518 
(2011) (rejecting respondent's assertion that it was justified in main-
taining a challenged rule "because the-requirement was consistent with 
the 	guidelines issued by the NLRB General Counsel prior to his 
issuance of the complaint in this case. 	[T]he General Counsel's 
earlier exercise of prosecutorial discretion in declining to issue com-
plaint does not insulate the requirement from subsequent Board scruti-
ny upon the issuance of complaint"); Machinists, Local Lodge 2777 (L-
3 Communications), 355 NLRB 1062, 1066 (2010) (rejecting respond-
ent's reliance on the General Counsel's "exercise of prosecutorial 
discretion" in not previously issuing complaint). 

pline are mandatory subjects of bargaining.10  
In addition, the Respondent does not assert that its pre-

implementation meetings and discussion with the Union satisfy 
its statutory duty to collectively bargain. The Respondent does 
not advance any such argument, and it would fail if it did, as its 
meetings with the Union over this issue were at all times con-
ducted on the basis of the Respondent's position that it "had no 
obligation to bargain over any of the changes," and with a pre-
announced and unilaterally determined intention to change the 
work rules March 1, notwithstanding any discussions. This is 
antithetical to the most basic precepts of the statutory duty to 
bargain to impasse before unilaterally implementing a change 
in a mandatory subject of bargaining. San Diego Cabinets, 183 
NLRB 1014, 1020 (1970) (rejecting employer's contention that 
because it informed union of its willingness to meet and discuss 
matters it had not refused to bargain, where employer consist-
ently maintained that it had no duty to bargain: "its professed 
willingness to discuss this unlawful position does not excuse 
the violation"), enfd. 453 F.2d 215 (9th Cir. 1971). 

The Respondent's defense to the unilateral change allega-
tions is three-fold. First, in a partial argument, the Respondent 
contends that the General Counsel has failed to prove that the 
changes—other than changes to the absenteeism/attendance 
policy, as to which the Respondent does not advance this argu-
ment—were "material, substantial and significant," and thus, 
not changes rising to significance requiring bargaining. Se-
cond, the Respondent argues that the Union waived any right to 

.bargain over the changes to the absenteeism and disciplinary 
policies by not demanding bargaining when it learned of the 
Respondent's intention to make the changes in the work rules. 
Finally, the Respondent argues that the Union waived the right 
to bargain in a different way: the Respondent contends that the 
management-rights clause in the parties' collective-bargaining 
agreement privileges the Respondent's right to make the unilat-
eral chankes without the necessity of bargaining. I consider 
each argument below. 

a. The materiality of the unilateral changes to the work rules 
and disciplinary rules 

As the Respondent correctly points out (R. Br. at 21), and the 
General Counsel agrees (GC Br. at 14), for a unilateral change 
in mandatory subject of bargaining to be unlawful it must be a 
"material, substantial and significant change." Berkshire Nurs-
ing Home, LLC, 345 NLRB 220, 221 (2005) (finding that a 
"difference between a 1-minute walk and a 3 to 5-minute walk 
[for employees] from the parking lot to the entrance is 	a 
relatively minor inconvenience and not "sufficiently significant 

10 Peerless Publications, 283 NLRB 334, 335 (1987) ("rules or 
codes of conduct governing employee behavior with constituent penalty 
provisions for breach necessarily fall well within the definitional 
boundaries of "terms and conditions" of employment. 	[Nile begin 
with the principle that labor law presumes that a matter which affects 
the terms and conditions of employment will be a subject of mandatory 
bargaining") (internal quotes omitted); Ciba-Geigy Pharmaceuticals, 
264 NLRB 1013, 1016 (1982) (attendance rules are "unquestionably 
mandatory subjects of bargaining"), enfd. 722 F.2d 1120 (3d Cir. 
1983); Dorsey Trailers, 327 NLRB 835, 853 fn. 26 (1999) ("An em-
ployer's attendance policy has long been held to be a mandatory subject 
of bargaining"), enfd. in relevant part, 233 F.3d 831 (4th Cir. 2000). 
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difference to warrant imposing a bargaining obligation on the 
Respondent before making this change"). 

As to the changes implemented to the absentee-' 
ism/attendance policy, the Respondent stipulated (Tr. 6-7) and 
agrees on brief (R. Br. at 23 fn. 14) that the changes it made 
were material and substantial. 

However, it contends that the remaining changes to the dis-
cipline under the work rules were not significant enough to 
trigger a duty to bargain. I do not accept this argument. In-
deed, given the patent significance of the changes it made to the 
work rules, it is a frivolous argument. 

Self-evidently material changes, in addition to the admitted 
material changes to absenteeism include the following: 

—The rules for absenteeism are not only materially changed, 
but violations of the new absenteeism rules are now incorpo-
rated into the progressive discipline scheme as a Group A vio-
lation. In other words, not only are the changes to the absen-
teeism policy admitted by the Respondent to be material, but 
those changes are incorporated and made a constituent part of 
the work rules, specifically Group A. and thus, one or two vi-
olations of the (new) absenteeism rules can be combined with 
other violations to permit more serious disciplinary action 
than would have been permitted for the same violations under 
the old policy. 

—Tardiness has gone from a Group A violation that states that 
"Continued Tardiness will not be permitted," to a policy on 
tardiness incorporated into Group A that states that "If you are 
tardy more than three (3) times in any twelve (12) month pe-
riod, each proceeding occurrence will be considered a viola-
tion of Group A-6 (Poor work habits will not be permitted)." 

—Under the old work rules, discipline that was more than a 
year old would not count toward progressive discipline: the 
rule read, "The following penalties for infractions of Group A 
rules [or Group B rules] will be imposed in one year's time 
from the last violation." Thus, for purposes of progressive 
discipline, old violations "fell off' after one year. The new 
implemented work rules changed this so that old violations do 
not "fall off' unless and until an employee works one year 
without any violations at all. The new rule reads, "The pro-
gressive discipline will be reset after an employee works 
twelve (12) consecutive months fee of any work rule viola-
tions.' The materiality of this change to an employee who 
committed two Group A violations in September, one in Oc-
tober, and one the following August would not be in doubt. 
Under the old rule, the employee would start the next No-
vember with only one violation on his record for purposes of 
progressive discipline, and for the next 12 months would face 
a one-day suspension should he violate Group A again. 
However, under the old rule, from November through August 
of the next year the employee would face discharge for a new 
violation of Group A.I1  

" The Respondent asserts (R. Br. at 22) that this revision "clarified" 
but did not change "the period within which the progressive discipline 
steps will be applied (one year).' As a matter of logic and the English 
language, that is not the case. Moreover, the argument is inconsistent 
with the evidence, specifically the Respondent's own notes of the Feb- 

—The new policy provides that "Group A and Group B viola-
tions will be combined in discipline progression" and adds a 
"matrix" to the rules to show how an employee who commits 
violations of both Group A and Group B violations during the 
year will be penalized. Under the old policy, there is no indi-
cation that Group A and B violations were combined, and in-
deed, it would not seem possible as each group had distinct 
discipline progressions. The matrix in the new policy melds 
the two and this is a significant change that would result in a 
significant change in circumstances under the old and the new 
policies for an employee with, for instance, two Group A vio-
lations and two Group B violations.I2  

—Under the old rules, "Sleeping on the job" and "Failure to 
follow proper lock-out" procedures were each a Group C vio-
lation, subjecting an employee to discharge for one offense. 
Under the new rules these are Group B violations, which re-
quire three B violations for discharge. While "favorable" (to 
the sleepy and careless) employee, the change puts other em-
ployees at risk, and is, in any event, whether favorable or un-
favorable, a material change in the disciplinary policy. 13  

Finally, I note that the Respondent's contention (R. Br. at 
23-24) that it doesn't matter how the rules are written, because 
the rules state that "common sense will prevail' and because 
the Respondent has "discretion" under the rules, is an argument 
that has been rejected by the Board: 

There is no merit to the argument that employees were not 
held to a standard because of the discretion and flexibility af-
forded supervisors in the imposition of discipline for non-
compliance. In the first place, whether or not discipline ever 
is imposed does not in any way detract from the existence of 
the standard. Employees who are told they are expected to 

ruary 14, 2014 policy meeting, at which Turecky "explained why we 
need to change the Work Rules" [and h]e also highlighted some of the 
points which were changed, such as the rolling 12 months.' (Emphasis 
added.) The notes then state: "We explained that those currently in the 
progressive discipline system will be notified of the changes individu-
ally." (Emphasis added.) These are admissions, albeit unnecessary 
ones, as anyone reading the rules can see there are significant changes 
from the old rules. 

12  Again, the Respondent argues that this is not a change—but rather 
a "clarification.' Its argument on this score is particularly tortured. It 
claims that the General Counsel failed to prove that this constituted a 
change—but, as stated above, there is no question that a reasonable 
reading of the old rule set out a separate track of progressive discipline 
for Group A and Group B violations. The new rules change this. Thus, 
the rule has changed in a significant way. And indeed, in the Respond-
ent's own notes of the February 14, 2014 policy meeting, Turecky 
"explained why we need to change the Work Rules" [and h]e also 
highlighted some of the points which were changed, such as the 
combining of A's and B's.' This is an admission. 

13  I reject the Respondent's contention that the change in disciplinary 
penalty for sleeping at work or failing to observe certain safety proce-
dures is a nonmaterial change because it lessens rather than increases 
the penalty for these offenses. The argument misconceives the statuto-
ry command. Goya Foods of Florida, 351 NLRB 94, 102 In. 4 (2007) 
("The fact that a unilateral change may be favorable toward employ-
ees is of no consequence so long as it has an impact on bargaining unit 
employees"). 
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produce at a certain clearly defined rate thereby are subjected 
to a term and condition of employment of no less an impact 
than any other instruction relating to their hours of work or 
quality of work. That an employer may be lenient in requir-
ing adherence to the rule results in the creation of a flexible 
rule, but a rule nonetheless. Secondly, the Respondent in fact 
has enforced the new rules, albeit on a selective basis. That 
very selectivity itself rather than nullifying the standard, 
serves to highlight its existence. Exposing employees to a 
sword of Damocles depending upon a supervisor's discretion 
and good judgment, or lack thereof, makes the weapon of dis-
cipline part and parcel of the performance standard. Re-
spondent's decision to make that weapon an uncertain one has 
relationship only to the effectiveness of the rule and not to its 
existence. 

Tenneco Chemicals, 249 NLRB 1176, 1179-1180(1980). 

In similar vein, the Respondent's claim that we cannot de-
termine if or how the rule changed until an arbitrator rules on 
whether it satisfies just cause is a specious claim. The changes 
the Respondent made to the rules reflect material and signifi-
cant changes from the old rules, and notwithstanding a future 
arbitral ruling that effectively amends the rule, for now the 
changes are in place. The rules are mandatory subjects. The 
rules are bargainable. 

Each of the foregoing rule changes are significant and these 
are changes that, as written, have a direct impact on employees' 
reasonable understanding of their terms and conditions of em-
ployment. On their face, and self-evidently, they are not "de 
minimis" or "immaterial" changes. 

Absent acceptance of the waiver arguments advanced by the 
Respondent;  to which I now turn, the changes to the work rules 
are of the type that fall squarely within the ambit of the matters 
as to which the Act contemplates and imposes a duty of collec-
tive bargaining. 

b. Waiver based on the Union's alleged refusal to 
request bargaining 

The Respondent contends that the Union waived the right to 
bargain by failing to demand bargaining when presented with 
the Respondent's plan to implement the new work rules. This 
argument is meritless. 

The Union did make an effective demand to bargain. When 
the Union was presented for the first time with news of the rule 
changes at the February 14 policy meeting, Ripka initially an-
nounced that the Union was filing a grievance, but later that 
day approached Turecky and retracted this and asked to meet to 
discuss the work rules. Thus, the same day that the work rules 
were presented to the Union (after months of secret preparation 
by the Respondent), the Union told the Respondent that it 
wanted to meet to discuss the work rules. This is a request for 
bargaining. Armour & Co., 280 NLRB 824, 828 (1986) ("want 
to discuss your position' is a request to bargain). 

And the Union followed this up with a request for infor-
mation about the Employer's decision to change the work rules, 
action consistent with an effort bargain, and then again, it came 
to the February 25 meeting. 

There was no waiver for failure to request bargaining. The  

obstacle to bargaining was not that the Union waived bargain-
ing through its conduct, but rather, that the Employer was re-
fusing to bargain.14  

Given that the Union requested to bargain, there is no need 
to reach the General Counsel's argument that the Respondent 
presented the decision to implement work rule changes March 
1, as a fait accompli, a finding that would preclude a finding 
that the Union waived its right to bargain because a "Union 
cannot be held to have waived bargaining by failing to pursue 
negotiations over changes that were presented as a fait accom-
pli." Tesoro Refining & Marketing Co., 360 NLRB No. 46, slip 
op. at 3 fn. 10 (2014) ("the Respondent repeatedly told the Un-
ion that it did not have to bargain concerning the benefit chang-
es, that it had the right to make those changes unilaterally, and 
that the changes would be implemented on a date certain. In 
other words, the Respondent presented the changes to the Un-
ion as a fait accompli"). 

c. Waiver through the management-rights provision of the 
collective-bargaining agreement 

The Respondent's chief defense is rooted in the contention 
that in the collective-bargaining agreement the Union waived 
the right to bargain over the change in work rule discipline and 
absenteeism policy. Graymont contends that the parties' col-
lective-bargaining agreement—specifically, the management-
rights clause, art. 1 Sec. 8—establishes the Union's waiver of 
the right to bargain over such changes. To this, the Respondent 
adds an argument that the negotiation of the management-rights 
clause in 2006, as well as the Union's effort to change it in 
2014 negotiations after the Employer's unilateral actions, pro-
vides evidence that the clause constitutes a waiver of the Un-
ion's right to bargain over the unilateral changes at issue here. 

The outcome of this dispute is determined by the Board's 
"clear and unmistakable waiver" rule. The Board applies the 
"the clear and unmistakable waiver standard in determining 
whether an employer has the right to make unilateral changes in 
unit employees' terms and conditions of employment during 
the life of the collective-bargaining agreement." Provena St. 
Joseph Medical Center, 350 NLRB 808, 810 (2007). Accord: 
Baptist Hospital of East Tennessee, 351 NLRB 71, 71-72 
(2007) (applying clear and unmistakable waiver standard to 
find unilateral change lawful based on contractual provision); 
Verizon North, Inc.. 352 NLRB 1022 (2008) (applying "clear 
and unmistakable waiver" standard to employer's claim that 
contract language regarding Family and Medical Leave Act 

14  The Union's request to meet must be contrasted with the Employ-
er's actions. At the February 14 meeting, Turecicy made himself clear: 
he "proceeded to tell [the Union] that they were changing the work 
rules" effective March 1. While willing to discuss the matter, the Re-
spondent's meeting with the Union on February 25 was explicitly 
premised on the position that "the Company has no obligation to bar-
gain over any of the changes to which your request refers. It main-
tained the position that it had the "sole and exclusive right" to manage 
the work force, which in its view included the right to adopt the rules it 
presented without bargaining. Contrary to the claims of the Respond-
ent, this is a refusal to bargain. San Diego Cabinets, supra at 1020. A 
willingness to meet to talk, but only on a basis on which the Respond-
ent declares itself free from the strictures and obligations of statutory 
bargaining, constitutes a refusal to bargain. 
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was defense to 8(a)(5) unilateral change allegation). 
Notably, the Respondent does not dispute that this is the cor-

rect rule to apply. (See R. Br. at 15-17.) 
Under this rule, waivers of statutory rights are not to be 

lightly inferred, but instead, must be "clear and unmistakable." 
Metropolitan Edison Co. v. NLRB, 460 U.S. 693, 708 (1983). 
This means, as the Supreme Court has explained, "we will not 
infer from a general contractual provision that the parties in-
tended to waive a statutorily protected right unless the under-
taking is 'explicitly stated." Metropolitan Edison, supra at 
708. In the words of the Board: 

To meet the "clear and unmistakable" standard, the contract 
language must be specific, or it must be shown that the matter 
claimed to have been waived was fully discussed by the par-
ties and that the party alleged to have waived its rights con-
sciously yielded its interest in the matter. 

Allison Corp., 330 NLRB 1363, 1365 (2000). 
Thus, in a unilateral-change case, a collectively-bargained 

provision may be deemed to constitute a waiver by the union of 
the employer's duty to bargain over the conduct, but only if the 
contract's text, or the parties' practices and bargaining history 
"unequivocally and specifically express their mutual intention 
to permit unilateral employer action with respect to a particular 
employment term, notwithstanding the statutory duty to bargain 
that would otherwise apply." Provena, supra at 811. This is a 
standard that is purposely tilted in favor of requiring collective 
bargaining: "The standard reflects the Board's policy choice, 
grounded in the Act, in favor of collective bargaining concern-
ing changes in working conditions that might precipitate labor 
disputes." Provena, supra at 811. 

In conducting its ,analysis, the Board looks to the precise 
wording of the relevant contract provisions in determining 
whether there has been a clear and unmistakable waiver. Id. 
Proof of a contractual waiver is an affirmative defense and it is 
the Respondent's burden to show that the contractual waiver is 
explicitly stated, clear and unmistakable. AlliedSignal Aero-
space, 330 NLRB 1216, 1228 (2000), review denied, 253 F.3d 
125 (2001); General Electric, 296 NLRB 844, 857 (1989), 
enfd. w/o op. 915 F.2d 738 (D.C. Cir. 1990). 

With this standard in mind, we turn to the language Of the 
management-rights provision. In support of its claim of waiver, 
the Respondent (R. Br. at 16) relies upon the portion of The 
management-rights clause that states: 

The Employer retains the sole and exclusive rights 	to dis- 
cipline and discharge for just cause, to adopt and enforce rules 
and regulations and policies and procedures; [and] to set and 
establish standards of performance for employees[.] 

The question is whether this language supports the view that 
the parties specifically and unequivocally expressed a mutual 
intention to permit unilateral employer action with respect to 
the particular employment terms at issue here: changes to ab-
senteeism, and changes to the level of discipline and progres-
sive discipline meted out for violation of company-imposed 
rules. 

Given the standard, the answer is, quite clearly, no. There is 
no reference in the management-rights clause to attendance, or  

absenteeism, or changing the standards or progression for dis-
cipline. What is in the management-rights clause is a general 
right "to discipline and discharge for cause" and a general right 
"to adopt and enforce rules and regulations and policies and 
procedures." 

As the Board has explained with regard to a similar man-
agement right "to establish and enforce shop rules, this is a 
"general contractual provision similar to a broadly worded 
management-rights clause, from which we will not infer clear 
and unmistakable waiver." California Offset Printers, 349 
NLRB 732, 733 (2007) (reversing judge for relying on "general 
authority" of employer under contract to "establish and enforce 
shop rules" to "discipline or discharge for cause" and "to estab-
lish work schedules and make changes therein,-  to find waiver 
of right to bargain over establishment of rule requiring employ-
ees to be on call for sudden schedule changes). Indeed, the 
Board has held that a general right to make rules or policies 
does not waive the right to bargain over the specific subject of 
rules on attendance. Ciba-Geigy Pharmaceuticals, 264 NLRB 
1013, 1016 (1982) (employer's authority under management-
rights clause to continue and change reasonable rules and regu-
lations as it may deem necessary and proper does not evidence 
"that the Union waived its right to bargain about absentee 
rules" as the management-rights clause makes no reference to 
rules on absenteeism or tardiness). 

As to the right to discipline and discharge, it is just that—it 
"allows the employer to function in accordance with existing 
contractually agreed-upon procedures, not to change them." 
California Offset Printers, supra at 734. Indeed, the limitation 
in a contract, such as this one, of the employer's right to disci-
pline "for cause" has been held by the Board as evidence con-
trary to the waiver of bargaining on the subject. Windstream 
Corp., 355 NLRB 406 (2010), incorporating 352 NLRB 44, 50 
(2008) ("If anything, such language shows the unions interest 
in the fairness of the Respondent's application of discipline"): 

Notably, I agree with the reasoning of the Board in Ken-
nametal, Inc.. 358 NLRB 553 (2012), a case cited by both the 
Respondent and the General Counsel, but which is non- 
precedential in light of NLRB v. Noel Canning, 	U.S. 	134 
S.Ct. 2550 (2014). Although not precedential, the reasoning of 
Kennametal is persuasive and I adopt it. In Kennametal, supra, 
the collective-bargaining agreement explicitly gave the em-
ployer the right "to continue to make reasonable provisions for 
the safety and health of its employees" as well as "establish' 
"reasonable safety and health rules." The Board found that this 
constituted a waiver of the right to bargain over safety rules. 
However, notwithstanding this waiver, the Board found that 
discipline regarding safety rules had not been waived. In other 
words, a contractual waiver as to safety rules, premised on the 
employer's explicit and unambiguous right in the contract to 
make safety rules, did not extend to the right to alter the pro-
gressive disciplinary rules for safety violations as nothing "in 
the collective-bargaining agreement permits the Respondent to 
unilaterally change the disciplinary consequences for employ-
ees engaging in [violation of safety rule] conduct." 358 NLRB 
553, 555. 

The reasoning is instructive for our case. And it demon-
strates that the instant case is even less suitable for finding 
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waiver than Kennametal. In Kennametal, the contract gave the 
employer the specific and express right to establish rules re-
garding the specific employment term at issue—in that case, 
safety rules. Still, even that specific predicate contractual right 
to establish safety rules in Kennametal did not demonstrate 
waiver of the right to bargain over the establishment or chang-
ing of discipline regarding the very safety rules that the em-
ployer was free to establish unilaterally. In our case, there is 
also no explicit right in the contract for the employer to make 
disciplinary rules or, even more to the point, to "unilaterally 
change the disciplinary consequences for employees engaging 
in" any specific type of conduct. And indeed, in our case, there 
is not even an explicit and specific predicate right to establish 
the employment terms at issue (e.g., absenteeism, attendance, 
or progressive discipline). Accordingly, if no waiver of the 
right to bargain about changing discipline for safety issues can 
be found in Kennametal, none can be found here to change 
discipline based on a contract that provides neither for an ex-
plicit right to make disciplinary rules, or even (unlike in Ken-
nametal) for establishing the specific employment terms at 
issue in the case. 

The cases relied upon by the Respondent support the General 
Counsel's case. The Respondent relies upon United Technolo-
gies Corp., 287 NLRB 198 (1987), calling it "nearly identical' 
to the instant case. However, it is not. The management-rights 
clause in that case explicitly gave the employer "the right to 
make and apply rules and regulations for production, discipline 
efficiency, and safety." The management-rights clause in this 
case does not grant that right (much less waive bargaining 
about) making and applying disciplinary rules. As stated 
above, it is well settled that a general right "to discipline" does 
not constitute a waiver of the right to bargain over the making 
or changing of disciplinary rules. In a related argument (R. Br. 
at 17), the Respondent argues that in the management-rights 
clause 

[t]he references to the Company's exclusive right to "disci-
pline and discharge for just cause" and to "adopt and enforce 
rules and regulations and policies and procedures" are con-
tained within the same clause of the management-rights pro-
vision, set off by semi-colons, which indicates that they are 
intended to be read together. 

In fact, it is the semi-colons that separate the general right to 
make rules and the general right to discipline and thereby 
demonstrate that these are separate enumerated management 
rights. By contrast, the management-rights clause in United 
Technologies, supra, expressly provided for "the right to make 
and apply rules and regulations for 	discipline." (Emphasis 
added). The Respondent simply cannot fit this case within the 
pigeon hole marked United Technologies. 

Provena Hospital also does not support the Respondent's ar-
gument. In that case, the Board agreed with the part of the 
employer's argument that claimed that the union had waived 
the right to bargain about a new attendance/tardiness procedure 
where the contract gave the employer the right—along with the 
right to make rules of conduct and to discipline/discharge—to 
"change reporting practices and procedures and/or to introduce 
new or improved ones." However, in this case there is no spe- 

cific right in the management-rights clause to "change reporting 
practices and procedures" or any other reference to attendance 
or tardiness. No such specific right pertaining to attendance 
rules is provided for in the management-rights clause.15  

At the same time, the parties' bargaining history provides 
absolutely no support for the Respondent's waiver argument. 
The existing management-rights provision was introduced dur-
ing 2006 negotiations and it was far more detailed and exten-
sive in its setting forth of management rights than the predeces-
sor clause. However, by no witness' account was there any 
discussion of discipline, absenteeism, or the right under the 
management-rights clause (or under any clause) to change such 
rules. This precludes a finding that "the matter claimed to have 
been waived was fully discussed by the parties and that the 
party alleged to have waived its rights consciously yielded its 
interest in the matter." Allison Corp., 330 NLRB 1363, 1365 
(2000).16  

Notably, with specific regard to the attendance/absenteeism 
policy, the bargaining history is directly in opposition to the 
Respondent's waiver claim. The absenteeism policy in effect 
before the March 2014 implementation was not only the prod-
uct of extensive bargaining between the parties, but was enact-
ed in 2005 based on an explicit written agreement between the 
Union and the Respondent. The 2005 Absenteeism policy be-
gins with the preface: "The Company and the Union Committee 
have agreed to the following terms:"—This is the opposite of a 
history of waiver of bargaining rights. Rather, the history is of 
the collective bargaining of issues related to attendance rules 
and discipline for violation of them. And, consistent with this, 
in late 2006 when Graymont approached the Union with a pro-
posal to change the discipline for work rules to make them 
stricter, the Union objected on grounds that labor law required 
bargaining before there could be any change. The proposals 
were not implemented. 

15  The Respondent also relies on Quebecor World Mt. Morris II, 353 
NLRB 1 (2008), a two-member Board case that was never adopted by 
the Board after New Process Steel, 560 U.S. 674 (2010). Thus, the case 
is of no precedential force. However, it too is easily distinguishable: 
the Board Members found a waiver of the union's right to bargain over 
implementation of a "performance improvement procedure (PIP) pro-
cedure where the management right to discipline was combined with a 
right on the employer's part to "establish and apply reasonable stand-
ards of performance and rules of conduct.' The Board Members found 
that this language authorized the unilateral establishment and applica-
tion of disciplinary procedures for work-performance issues, which 
they found the PIP to be. But in the instant case, the unilateral changes 
involve attendance, tardiness, and their place in and the progressive 
discipline scheme generally. The contract's language does not clearly 
and unmistakably endorse any unilateral right of action on these sub-
jects. 

16  The Respondent proposes (R. Br. at 18-19) to turn the "clear and 
unmistakable" standard on its head when it argues that because during 
the 2006 negotiations the Union succeeded in haying the Employer 
remove certain express rights from the proposed management-rights 
clause (i.e., the right to change shift duration and the right to hire sub-
contractors), this means that the Union has waived the right to bargain 
over every other alleged management right—whether or not discussed 
and whether or not explicitly and specifically stated. This is essentially 
the reasoning of the judge that the Board rejected and reversed in Cali-
fornia Offset Printers, supra. 
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Finally, the Respondent advances the specious argument that 
the Union's effort in June 2014 negotiations to negotiate 
changes to the management-rights clause evidences that the 
Respondent had the right to make the unilateral changes all 
along. In these negotiations, occurring in the aftermath of the 
Respondent's unilateral action, the Union (unsuccessfully) 
proposed changing the management-rights clause to explicitly 
prohibit unilateral action with regard to work rules. 

The Respondent reasons: "These changes would be wholly 
unnecessary if, as the Union and the General Counsel now con-
tend, the Company did not possess the right to make such 
changes in the first place. But it is also the case that the Un-
ion's proposed contract revisions would have been wholly un-
necessary if the Respondent had not relied upon the existing 
contract language to make unlawful unilateral changes. 

The Respondent's argument assumes what it must prove. In 
other words, the Respondent's argument works only if you first 
assume that under the existing management-rights clause the 
"Union had no right to bargain about the unilateral changes un-
dertaken by the Respondent. But I have found that this is not 
the case. And in the context of unlawful unilateral action by 
the Respondent, the Union's subsequent effort to amend the 
management-rights clause reasonably cannot be understood as 
an admission but, rather, as an effort to adapt to the Respond-
ent's unremedied unlawful conduct. 

A final note about the complaint: The complaint suggests 
that the Respondent's violation began on or about February 25, 
2014, which is the date that the Respondent announced that it 
was refusing to bargain about the changes in policy it planned 
to implement March 1, 2014. However, on brief, counsel for 
the General Counsel contends that the violation was the unilat-
eral implementation, which occurred on March 1, 20q4. I think 
the brief is right. Absent the implementation, there was no 
statutory duty to bargain. These events occurred during the 
term of an existing labor agreement. Had the Respondent not 
implemented changes to the attendance and disciplinary poli-
cies, there was no separate duty to bargain over these issues at 
this time. Had the Employer threatened but in the end not im-
plemented changes to the policies (see, e.g., events in late 
2006), there would have been no bargaining violation. The 
violation in this case was the unilateral implementation without 
affording the Union an opportunity to collectively bargain. 

III. The delay in providing information 
As referenced above, counsel for the General Counsel has 

moved to amend the complaint to allege that the Respondent 
unlawfully delayed providing requested information to the Un-
ion. The Respondent has not objected to the amendment, 
which I have granted, and which, in any event, is not required 
under Board precedent with regard to such closely-related alle-
gations. Care Manor of Farmington, 318 NLRB 330 (1995). 

In August 2014, the Respondent announced that it had noth-
ing responsive to the Union's request (other than the policy 
meeting notes that the Union already had in its possession). 
Before this, since the Union's February 25, 2014 information 
request, the Respondent had maintained a refusal to provide the 
Union information on grounds that, having no obligation to 
bargain over the decision to implement changes to the absentee- 

ism and disciplinary policies, it similarly had no obligation to 
furnish information regarding the decision.17  

But for a complication I will arrive at shortly, all of this 
seems like a straightforward violation of the Act. 

An employer, on request must provide a union with infor-
mation that is relevant to its carrying out its statutory duties and 
responsibilities in representing employees. NLRB v. Acme 
Industrial Co., 385 U.S. 432 (1967); Dodger Theatricals, 347 
NLRB 953, 867 (2006). The duty to provide information in-
cludes information relevant to contract administration and ne-
gotiation. Pulaski Construction Co., 345 NLRB 931, 935 
(2005). 

The duty to furnish information requires a reasonable good-
faith effort to respond to the request as promptly as cirCum-
stances allow. Good Life Beverage Co., 312 NLRB 1060, 1062 
fn. 9 (1993). "An unreasonable delay in furnishing such infor-
mation is as much of a violation of Section 8(a)(5) of the Act as 
a refusal to furnish the information at all." Valley Inventory 
Service, 295 NLRB 1163, 1166 (1989). "Absent evidence jus-
tifying an employer's delay in furnishing a union with relevant 
information, such a delay will constitute a violation of Section 
8(a)(5) inasmuch 'as the Union was entitled to the information 
at the time it made its initial request, [and] it was Respondent's 
duty to furnish it as promptly as possible." Woodland Clinic, 
331 NLRB 735, 737 (2000) (Board's brackets), quoting, Penn-
co, Inc., 212 NLRB 677, 678 (1974). 

I have rejected the Respondent's defense that it had no duty 
to bargain over the decision to change the absenteeism and 
disciplinary policy. Its "derivative" defense—that it had no 
obligation to provide information on these decisions because it 
had no obligation to bargain—is, accordingly, also rejected as 
baseless. There is no reasonable grounds identifiable in the 
record for the delay in telling the Union that it had no respon-
sive information. The Respondent could have determined, and 
likely did determine within days that it had do documents re-
sponsive to the Union's request. The Union was entitled to 
know this forthwith.18  

There is, however, a problem. Somewhat remarkably, in my 
estimation, in Raley's Supermarkets & Drug Centers, 349 
NLRB 26, 28 (2007), a Board majority held that the failure to 
inform the union that requested information does not exist is 
not a violation that can be found based on a complaint allega-
tion that generally states that the respondent has unlawfully 

17  The Respondent's February 25, 2014 response to the Union also 
contained the independent (but unexplained) claim that "in any event, 
there is no obligation to provide any information regarding internal 
management discussions leading to such a discussion.' However, 
neither at trial nor on brief does the Respondent advance this argument 
as a rationale for noncompliance. In addition, the Respondent took the 
position that as to Union's request for minutes of policy meetings, it did 
not need to provide such documents because the Union already had 
copies of them. The General Counsel does not argue that the failure to 
provide the Union with (additional copies) of policy meeting minutes 
forms a part of the violation. 

18 I note that the General Counsel does not claim that the Respond-
ent, in fact, has documents responsive to the Union's request. In other 
words, the General Counsel accepts the Respondent's contention that 
the Respondent did not rely on any responsive information in making 
the decisions at issue. 

USCA Case #16-1249      Document #1634222            Filed: 09/07/2016      Page 30 of 33

JA000030

USCA Case #16-1249      Document #1644983            Filed: 11/07/2016      Page 34 of 528



28 
	

DECISIONS OF THE NATIONAL LABOR RELATIONS BOARD 

failed to provide (or delayed in providing) requested infor-
mation. 

According to the Board in Raley's, at least where the General 
Counsel is on notice before trial that the respondent is claiming 
that the requested information does not exist, the General 
Counsel must amend the complaint to reflect this, or face dis-
missal of the complaint. 

In Raley's, the complaint alleged that since a certain date, the 
employer had failed and refused to provide the union with in-
formation allegedly in an investigator's report. The Board 
majority, in response to the arguments of their dissenting col-
league, explained that 

At no time, even after learning that such a report did not exist, 
did the General Counsel amend the complaint to allege that 
the Respondent violated the Act by failing to timely inform 
the Union that there were no such reports. Accordingly, we 
do not find a violation on that basis. 

Our colleague would construe the complaint to allege precise-
ly the opposite of what it does allege. As noted above, the 
complaint alleges that the Respondent failed to furnish a doc-
ument, viz., a copy of the investigator's report. The complaint 
therefore implicitly alleges that the report exists and that the 
Respondent refuses to furnish it. Further, we assume arguen-
do that the allegation can be broadly construed to cover an un-
timely furnishing of the report or an incomplete furnishing of 
the report. However, it is an unreasonable stretch to convert 
this allegation into its opposite, i.e., that the report does not 
exist, and that the Respondent failed to inform the Union of 
this fact. If the General Counsel wanted to allege this as an al-
ternative pleading, he could have done so. He did not. We 
therefore decline to find a violation on this basis. 

349 NLRB at 28. 
The unavoidable holding of Raley's is that where the General 

Counsel learns prior to the hearing that the Respondent is tak-
ing the position that it did not possess anything responsive to 
the information request, the complaint must be amended to 
explicitly allege a refusal (or delay) in conveying to the Union 
the fact of the lack of existence of responsive information. 

The situation here is essentially indistinguishable from that 
in Raley's. One might entertain the argument that here, unlike 
in Raley's, the complaint allegation did not refer to a specific 
identifiable document that the Respondent had failed to pro-
vide. This might be said to make less apposite the Board's 
conclusion in Raley's that the complaint "therefore implicitly 
alleges that [the specific information] exists and that the Re-
spondent refuses to furnish it. However, this is a thin and 
unsatisfying reed of a distinction. 

Under the reasoning of Raley's, at least where the facts are 
known to the General Counsel before trial, the respondent's 
unlawful failure to provide, or the delay in providing, the news 
that information does not exist must be based on a complaint 
allegation specifically asserting a failure to inform (or delay in 
informing) the union that the requested documents do not exist. 
See Albertson's, Inc., 351 NLRB 254, 255 (2007) (reversing 
judge's finding of violation because "[u]nder the standard set 
forth in Raley's Supermarkets, the General Counsel must spe- 

cifically allege that the failure to inform the union that the re-
quested documents do not exist (or the delayed communication 
of that fact) was unlawful. The instant complaint, which does 
not even mention the nonexistence of the documents, plainly 
fails to satisfy this pleading requirement") (citation omitted). 

While I may agree that the dissent in Raley's has the better 
of the argument,19  the reasoning of the Board's decision in 
Raley's must be followed until overruled. Waco, Inc., 273 
NLRB 746, 749 fn. 14 (1984) ("We emphasize that it is a 
judge's duty to apply established Board precedent which the 
Supreme Court has not reversed. It is for the Board, not the 
judge, to determine whether that precedent should be varied.") 
(citation omitted). Here, the complaint allegation, as amended, 
alleges only a delay in providing information—notwithstanding 
the Respondent's pretrial declaration that it had no information 
responsive to the Union's request. Accordingly, I find no vio-
lation as to the delay in providing information, as alleged. 

CONCLUSIONS OF LAW 
I. The Respondent Graymont PA, Inc., is an employer with-

in the meaning of Section 2(2), (6), and (7) of the Act. 
2. The Charging Party, Local Lodge D92, United Cement, 

Lime, Gypsum and Allied Workers, a Division of International 
Brotherhood of Boilermakers, Iron Shipbuilders, Blacksmiths, 
Forgers and Helpers, AFL—CIO (Union) is a labor organizatiOn 
within the meaning of Section 2(5) of the Act. 

3. The Union is the designated collective-bargaining repre-
sentative of the following bargaining unit of the Respondent's 
employees: 

Employees in the Bellefonte Plant located on North Thomas 
Street and the Pleasant Gap plant located on Airport Road. 
The term "employees" as used in this Agreement will not in-
'elude salaried foreman and office employees. 

4. The Respondent violated Section 8(a)(5) and (1) of the 
Act by unilaterally implementing changes to its work rule dis-
ciplinary policies and absenteeism policies without affording 
the Union an opportunity to collectively bargain. 

5. The unfair labor practices committed by the Respondent 
affect commerce within the meaning of Section 2(6) and (7) of 
the Act. 

REMEDY 
Having found that the Respondent has engaged in certain un-

fair labor practices, I find that it must be ordered to cease and 
desist there from and to take certain affirmative action designed 

19 1n Raley's, the dissent explained: 
[t]he notion that an employer's failure timely to indicate that it lacks 
requested information is somehow distinguishable from a failure to 
provide available information does a disservice to the Act. The pur-
pose of the Act's requirement that parties provide each other with rel-
evant information is to maximize communication between them and .  
so  minimize industrial strife. For this purpose, it is elementary that 
parties must not only provide requested information, but also timely 
inform each other when they have none to provide. The failure to do 
either is obviously a violation of the duty to provide relevant infor-
mation. 

349 NLRB at 30 (original emphasis). 
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to effectuate the policies of the Act. 
Having found that the Respondent violated Section 8(a)(5) 

and (1) of the Act by unilaterally implementing changes to its 
work rule disciplinary and absenteeism policies without afford-
ing the Union an opportunity to bargain, the Respondent shall 
be ordered, to rescind those changes encompassed within the 
implementation and restore the status quo ante. The Respond-
ent shall be required to rescind all discipline issued based in 
any way upon the unilaterally changed portions of the work 
rules or attendance policy and shall make any employees ad-
versely affected by the unlawful changes whole for any loss of 
earnings and other benefits suffered as a result of the unlawful 
changes. The make-whole remedy shall be computed in ac-
cordance with F. W. Woolworth Co., 90 NLRB 289 (1950), 
with interest, as prescribed in New Horizons, 283 NLRB 1173 
(1987), and compounded daily as prescribed in Kentucky River 
Medical Center, 356 NLRB 6 (2010). In accordance with Tor-
tillas Dan Chavas, 361 NLRB No. 10 (2014), the Respondent 
shall compensate any employees adversely affected by the un-
lawfully changed policies for the adverse tax consequences, if 
any, of receiving lump sum backpay awards, and file a report 
with the Social Security Administration allocating the backpay 
awards to the appropriate calendar quarters for each employee. 

The Respondent shall post an appropriate informational no-
tice, as described in the attached appendix. This notice shall be 
posted at the Respondent's facilities wherever the notices to 
employees are regularly posted for 60 days without anything 
covering it up or defacing its contents. In addition to physical 
posting of paper notices, notices shall be distributed electroni-
cally, such as by email, posting on an intranet or an interne 
site, and/or other electronic means, if the Respondent customar-
ily communicates with its employees, by such means. In the 
event that, during the pendency of these proceedings the Re-
spondent has gone out of business or closed a facility involved 
in these proceedings, the Respondent shall duplicate and mail, 
at its own expense, a copy of the notice to all current employees 
and former employees employed by the Respondent at any time 
since March 1, 2014. When the notice is issued to the Re-
spondent, it shall sign it or otherwise notify Region 6 of the 
Board what action it will take with respect to this decision. 

On these findings of fact and conclusions of law and on the 
entire record, I issue the following recommended2° 

ORDER 
The Respondent, Graymont PA, Inc., Pleasant Gap, Pennsyl-

vania, its officers, agents, successors, and assigns, shall 
1. Cease and desist from 
(a) Changing the terms of conditions of employment of its 

unit employees, including, but not limited to, unilaterally im-
plementing changes to its absenteeism and/or work rules disci-
plinary policies without first notifying the Union and giving it 
an opportunity to collectively bargain. 

(b) In any like or related manner interfering with, restrain- 

20 If no exceptions are filed as provided by Sec. 102.46 of the 
Board's Rules and Regulations, the findings, conclusions, and recom-
mended Order shall, as provided in Sec. 102.48 of the Rules, be adopt-
ed by the Board and all objections to them shall be deemed waived for 
all purposes.  

ing, or coercing employees in the exercise of the rights guaran-
teed them by Section 7 of the Act. 

2. Take the following affirmative action necessary to effec-
tuate the policies of the Act. 

(a) At the request of the Union, rescind the unilateral chang-
es to the absenteeism and work rules disciplinary policies 
and/or the enforcement of those changed policies, and restore 
the status quo ante with regard to these changes. 

(b).  Rescind all discipline issued to employees based in any 
way upon the unilaterally changed portions of the policies and 
make any employees adversely affected by the unlawful chang-
es whole for loss of earnings and other benefits suffered as a 
result of the unlawfully imposed changes to policies, in the 
manner described in the decision. 

(c) Before implementing any changes in wages, hours, or 
other terms and conditions of employment of unit employees, 
notify and, on request, collectively bargain with the Union as 
the exclusive collective-bargaining representative of employees 
in the following bargaining unit: 

Employees in the Bellefonte Plant located on North Thomas 
Street and the Pleasant Gap plant located on Airport Road. 
The term "employees" as used in this Agreement will not in-
clude salaried foreman and office employees. 

(d) Preserve and, within 14 days of a request, or such addi-
tional time as the Regional Director may allow for good cause 
shown, provide at a reasonable place designated by the Board 
or its agents, all payroll records, social security payment rec-
ords, timecards, personnel records and reports, and all other 
records, including an electronic copy of such records if stored 
in electronic form, necessary to analyze the amount of backpay 
due under the terms of this Order. 

(e) Within 14 days after service by the Region, post at its fa-
cilities in Pleasant Gap, and Bellefonte, Pennsylvania copies of 
the attached notice marked "APpendix. 21  Copies of the no-
tice, on forms provided by the Regional Director for Region 6, 
after being signed by the Respondent's authorized representa-
tive, shall be posted by the Respondent and maintained for 60 
consecutive days in conspicuous places, including all places 
where notices to employees are customarily posted. In addition 
to physical posting of paper notices, notices shall be distributed 
electronically, such as by email, posting on an intranet or an 
intemet site, and/or other electronic means, if the Respondent 
customarily communicates with its employees by such means. 
Reasonable steps shall be taken by the Respondent to ensure 
that the notices are not altered, defaced, or covered by any other 
material. In the event that, during the pendency of these pro-
ceedings, the Respondent has gone out of business or closed the 
facility invOlved in these proceedings, the Respondent shall 
duplicate and mail, at its own expense, a copy of the notice to 
all current employees and former employees employed by the 
Respondent at any time since March 1,2014. 

21  If this Order is enforced by a judgment of a United States court of 
appeals, the words in the notice reading "Posted by Order of the Na-
tional Labor Relations Board" shall read "Posted Pursuant to a Judg-
ment of the United States Court of Appeals Enforcing an Order of the 
National Labor Relations Board.' 
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30 	 DECISIONS OF THE NATIONAL LABOR RELATIONS BOARD 

(0 Within 21 days after service by the Region, file with the.  
Regional Director for Region 6 a sworn certification of a re-
sponsible official on a form provided by the Region attesting to 
the steps that the Respondent has taken to comply. 

IT IS FURTHER ORDERED that the complaint is dismissed inso-
far as it alleges violations of the Act not specifically found. 

Dated, Washington, D.C. December 30,2014 

APPENDIX 
NOTICE To EMPLOYEES 

POS 	ED BY ORDER OF THE 
NATIONAL LABOR RELATIONS bOARD 

An Agency of the United States Government 

The National Labor Relations Board has found that we violated 
Federal labor law and has ordered us to post and obey this no-
tice. 

FEDERAL LAW GIVES YOU THE RIGHT TO 
Form, join, or assist a union 
Choose representatives to bargain with us on your be-

half 
Act together with other employees for your benefit and 

protection 
Choose not to engage in any of these protected activi-

ties. 
WE WILL NOT change the terms of conditions of your em-

ployment, including the absenteeism and the work rules disci-
plinary policies, without first notifying the Union and giving it 
an opportunity to collectively bargain. 

WE WILL NOT in any like or related manner interfere with, re- 

strain, or coerce you in the exercise of the rights listed above. 
WE WILL rescind the unilateral changes we made to the ab-

senteeism and work rules disciplinary policies. 
WE WILL rescind any discipline issued to employees based in 

any way upon the unilaterally changed portions of the absentee-
ism and/or work rules disciplinary policies and make any em-
ployees adversely affected by the unlawful changes whole for 
any loss of earnings and other benefits suffered as a result of 
the unlawful unilateral changes. 

WE WILL notify, and upon request collectively bargain with 
the Union before implementing any changes in wages, hours, or 
other terms and conditions of your employment. 

ORAY/vIONT PA, INC. 

The Administrative Law Judge's decision can be found at 
www.nlrb.gov/case/06—CA-126251 or by using the QR code 
below. Alternatively, you can obtain a copy of the decision 
from the Executive Secretary, National Labor Relations Board, 
1099 14th Street, NW., Washington, D.C. 20570, or by calling 
(202) 273-1940. 
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JUG-20-2014 FRI 08 41 AM M&M.~opy Service FRX N0. 81a 355 4260 P. 02

C~
Form ~LRe - 6ot (2-osy

UIViTED STATES OF AMERICA ÎSO NQT WRITE IN THIS SPAGE

NATIONAL LABC►R RELATIONS BOARD Case Dete Filed

FIRS' AMENDECI CHARGE AGAINST EMPLOYER

IN6TRUCTIaNS: 06-CA-126251 0 6— 2 0-14

Ftle anon inel aFthis char e with NLR9 Re Tonal Direckor ~n which the alle ed unfair lab
or ractice oCcurfed or is occurnn .

1 EMPt,OY~R AGAINST WHOM CHARGE IS BROUGHT

~. Name of Employer
b Tel No.

Graymant FA, Inc.
81 a 357~450D

c CBiI No.

d, Address (street, city, state zlp code) a. Employer Representative F Fax No

965 E CoNege Avenue

Pleasant Gap, PA 15823
Mark Turecky g, e-Mail

h, pispute Location (C~ty and Stale}

Pleasant Ga , PA

i, Type of Establishment (factory, nursing hor~ta, ~ Pn~cipai Product or Service k tJurnber of workers ak dispute location

hotBi) Abaut 150

Limestone Mine Processing Plant t~im~ Products

I, Tne above-named employer has engaged In and is engaging in unfau labor p
ractices w~tnm the meaning of section s(a}, subsections (1) and (5)and 8(d)

of the Na6onai Labaf Relations Act, and these unfair f~bo~ Practices efe pfack~ces 6ff2CtIt19 
commerce wj(hin the meafll~g a(lhe Act, of these unfair

labor ractiees are unfair ract~ces afteatin commerce within the meanin of the Act and th2 Postal Reot gnizatlon Act.

Z, Basis of the Chdfga (S9f forth 8 C16ar and Goncisa Statement of the (acts constrtuGng 
the a4Bged unfatf labor practices)

Since an ar about March 31, 2014, the Employer his failed and refused to bargain collectiv
ely and

in goad faith with Int~rnati~nal Brotherhood of Boilermakers, Iron Shipbuilder, B
{aGksmith5, Forgers

and Helpers, Local D9~, AFL-C14, by unilaterally modifying its disciplinary policy with respe
ct to

work rules and attendanG~ infractions,

since on or about February 17, 2014, the Employer has failed to provide information

reque,ted by the Union with respect tc~ i~~ disciplinary and absenteeism poCicies.

3 FuU name of party Fllfng charge (rf labor orparnzation, give fuu name, including iaeal 
name and numbor~

International B~atherhood of Boilermakers, Iron Shipbuilders, 81~cksrniths, Forgers

and Hal ers, Local D92, AFL-C10
4a A4dress (stfeet and number, elty, stale, aid ZIP code)

qb. Tel No

k'. O. Box l79
814 355-9107

Mtlesburg, PA 16853 od Fax r~io;
de, e-Mall

5 Full name of national or Inl~fnago~al labor o~ganizatian o(Which it ~s an af
iillato or constituent unR (to be Filled rn whon charge is fUed by e labor

on~enrzat~oR) l~ternational Brokherhaod of Boilermakers, Iran Shipbuilders, Blacksmith
s, Forgers

and Hel efs, AFL-CIO
6. ~EctARATiaN

dBclare that I have read th9 above eharge and that the statements 
al'e true to thB bust of

TeI No (614)-404-6819

m knowlod e and Gefimf. ONice, If any, Cell No

sy pan Rinka, President

(signature of representat o person m8king charge) Print~Name and Title Fax No,
e-Mad

dblackknight3~comc~st.netAddress P, O. Box 179 pate:

Milesburg, PA 16853 ~ F ~~ ~ ~/,

WtLI.FUL fA1.SC STAT'CMGNTS ON TH15 CFIARGE C~il~ QC PU~[Sf{
GD 4\' F`IN(; AND IMPR(SONM1tEN'r (11.5. CODE, TITLE 18, SEC

TION 1001)

PR[VAC\' ACT STATrMENT

Solicitation oFU~c inFormeuon on this iprm is nulhonz~d by life Nnnonal I.nbor Rclnunns Act (NLftAI, 
Z9 U 5 C 0 151 et sag 7hc prinoipel use of the in(ormal~on is to

oss~Si the National Lobor Relations Donrd (NLRB) an processing u~~fa~r IaUor 
practice end rcla~cd proeaadings o< <~l~gzlion Tl~c routine uses for die infoR

nai~on arc Fully

sec fonh m the f edcra{ Rc6ister, 7t Fed Reg 7494243 (sec 13, ZOOC~} The NLRB 
wd) further explain dtese uses upu~i roquc5t, 1~isctosurc of ih~s information t

~ the

NLRB is volun~ory; howo~cr, fedureto supply die informnun~ wi11 cause the NLRB to
 dccl~ne ro urvoke its processes
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UNITED STATES OF AMERICA
BEFORE THE NATIONAL LABOR RELATIONS BOARD

REGION 6

GRAYMONT PA, INC.

and Case 06-CA-126251

LOCAL LODGE D92, UNITED CEMENT, LIME,
GYPSUM AND ALLIED WORKERS, A DIVISION
OF INTERNATIONAL BROTHERHOOD OF
BOILERMAKERS, IRON SHIPBUILDERS,
BLACKSMITHS, FORGERS AND HELPERS,
AFL-CIO

COMPLAINT AND NOTICE OF HEARING

This Complaint and Notice of Hearing is based on a charge filed by International

Brotherhood of Boilermakers, Iron Shipbuilders, Blacksmiths, Forgers and Helpers, Local D92,

AFL-CIO and herein called by its correct name, Local Lodge D92, United Cement, Lime,

Gypsum and Allied Workers, a Division of International Boilermakers, Iron Shipbuilders,

Blacksmiths, Forgers and Helpers, AFL-CIO (the Union). It is issued pursuant to Section 10(b)

of the National Labor Relations Act (the Act), 29 U.S.C. § 151 et seq., and Section 102.15 of the

Rules and Regulations of the National Labor Relations Board (the Board) and alleges that

Graymont PA, Inc. (Respondent or Employer) has violated the Act as described below.

1. (a) The charge in this proceeding was filed by the Union on Apri19, 2014,

and a copy was served on Respondent by U.S. mail on April 11, 2014.

(b) The first amended charge in this proceeding was filed by the Union on June 20,

2014, and a copy was served on Respondent by U.S. mail on June 20, 2014.
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2. At all material times, Respondent has been a corporation with offices and places

of business in Pleasant Gap and Bellefonte, Pennsylvania (Respondent's Pennsylvania facilities),

and has been engaged in the nnining and production of lime and lime products.

In conducting its operations during the 12-month period ending March 31, 2014,

Respondent sold and shipped from its Pennsylvania facilities, goods valued in excess of $50,000

directly to points outside the Commonwealth of Pennsylvania.

4. At all material times, Respondent has been an employer engaged in commerce

within the meaning of Section 2(2), (6), and (7) of the Act.

At all material times, the Union has been a labor organization within the meaning

of Section 2(5) of the Act.

6. At all material times, the following individuals held the positions set forth

opposite their respective names and have been supervisors of Respondent within the meaning of

Section 2(11) of the Act and agents of Respondent within the meaning of Section 2(13) of the

Act):

Ryan Fisher - Production Superintendent

Shawn Miller - Human Resources Manager

Junior Russell - Mine Superintendent

Darrell Sharp - Maintenance Supervisor

Martin Turecky - Plant Superintendent

7. The following employees of Respondent (the Unit) constitute a unit appropriate

for the purposes of collective bargaining within the meaning of Section 9(b) of the Act:

All full-time and regulax part-time production and maintenance employees
employed by Respondent at its North Thomas Street, Bellefonte, Pennsylvania
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plant and its Airport Road, Pleasant Gap, Pennsylvania facility, excluding salaried
foremen, office employees, guards, managers, and supervisors as defined in the
Act.

8. Since at least 1994, and at all material times, Respondent has recognized the

Union as the exclusive collective-bargaining representative of the Unit. This recognition has

been embodied in successive collective-bargaining agreements, the most recent of which is

effective from June 1, 2011 to May 31, 2014.

9. At all times since 1994, based on Section 9(a) of the Act, the Union has been the

exclusive collective-bargaining representative of the Unit.

10. Since about February 17, 2014, the Union has requested in writing that

Respondent furnish the Union with the information that Respondent relied upon for making the

decision to change the disciplinary policy, and the reasons changes were being made to the

absenteeism policy.

11. The information requested by the Union, as described above in paragraph 10 is

necessary for, and relevant to, the Union's performance of its duties as the exclusive collective-

bargaining representative of the Unit.

12. Since about February 25, 2014, Respondent, by Martin Turecky, in writing, has

failed and refused to furnish the Union with the information requested by it as described above in

paragraph 10.

13. About February 25, 2014, the Union requested that Respondent bargain

collectively about discipline fox violations of work rules and attendance policies.

14. Since about February 25, 2014, Respondent has failed and refused to bargain

collectively about the subjects set forth above in paragraph 13

3
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15. About March 1, 2014, Respondent unilaterally implemented changes to the

progressive disciplinary policy for various work rule and absenteeism. policy violations.

16. The subjects set forth above in paragraph 13 and 15 relate to wages, hours, and

other terms and conditions of employment of the Unit and are mandatozy subjects for the

purposes of collective bargaining.

17. Respondent engaged in the conduct described above in paragraph 16 without

affording the Union an opportunity to bargain with Respondent.

18. By the conduct described above in paragraphs 12, 14 and 17, Respondent has

been failing and refusing to bargain collectively and in good faith with the exclusive collective-

bargaining representative of its employees in violation of Section 8(a)(1) and (5) of the Act.

19. The unfair labor practices of Respondent described above affect commerce within

the meaning of Section 2(6) and (7) of the Act.

ANSWER REQUIREMENT

Respondent is notified that, pursuant to Sections 102.20 and 102.21 of the Board's Rules

and Regulations, it must file an answer to the complaint. The answer must be received by this

office on or before July 11, 2014, or postmarked on or before July 10, 2014. Respondent

should file an oxiginal and four copies of the answer with this office and serve a copy of the

answer on each of the other parties.

An answer may also be filed electronically through the Agency's website. To file

electronically, go to www.nlrb.gov, click on File Case Documents, enter the NLRB Case

Number, and follow the detailed instructions. The responsibility for the receipt and usability of

the answer rests exclusively upon the sender. Unless notification on the Agency's website

informs users that the Agency's E-Filing system is officially determined to be in technical failure

C!
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because it is unable to receive documents for a continuous period of more than 2 hours after

12:00 noon (Eastern Time) on the due date for filing, a failure to timely file the answer will not

be excused on the basis that the transmission could not be accomplished because the Agency's

website was off-line or unavailable for some other reason. The Board's Rules and Regulations

require that an answer be signed by counsel or non-attorney representative for represented parties

or by the party if not represented. See Section 102.21. If the answer being filed electronically is a

pdf document containing the required signature, no paper copies of the answer need to be

transmitted to the Regional Office. However, if the electronic version of an answer to a

complaint is not a pdf file containing the required signature, then the E-filing rules require that

such answer containing the required signature continue to be submitted to the Regional Office by

traditional means within three (3) business days after the date of electronic filing. Service of the

answer on each of the other parties must still be accomplished by means allowed under the

Board's Rules and Regulations. The answer may not be filed by facsimile transmission. If no

answer is filed, or if an answer is filed untimely, the Board may find, pursuant l~ a Moliun lur

Default Judgment, that the allegations in the complaint are true.

NOTICE OF HEARING

PLEASE TAKE NOTICE THAT on September 8, 2014, at 10:00 a.m., in the William S.

Moorhead Federal Building, 1000 Liberty Avenue, Room 904, Pittsburgh, PA, and on

consecutive days thereafter until concluded, a hearing will be conducted before an administrative

law judge of the National Labor Relations Board. At the hearing, Respondent and any other

party to this proceeding have the right to appear and present testimony regarding the allegations

in this complaint. The procedures to be followed at the hearing are described in the attached

Form

~7
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NLRB-4668. The procedure to request a postponement of the hearing is described in the

attached Form NLRB-43 3 8.

Dated: June 27, 2014

Paul J. Mu y, Acting Regional Director
National Labor Relations Board, Region 6
1000 Liberty Ave Rm 904
Pittsburgh, PA 15222-4111

Attachments
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FORM NLRB 4338

(6-90)

UNITED STATES GOVERNMENT
NATIONAL LABOR RELATIONS BOARD

NOTICE

Case 06-CA-126251

The issuance of the notice of formal hearing in this case does not mean that the matter
cannot be disposed of by agreement of the parties. On the contrary, it is the policy of this office
to encourage voluntary adjustments. The examiner or attorney assigned to the case will be
pleased to receive and to act promptly upon your suggestions or comments to this end.

An agreement between the parties, approved by the Regional Director, would serve to
cancel the hearing. However, unless otherwise specifically ordered, the hearing will be held at
the date, hour, and place indicated. Postponements will not be granted unless good and
sufficient grounds are shown tcnd the following requirements are met:

(1) The request must be in writing. An original and two copies must be filed with the
Regional Director when appropriate under 29 CFR 102.16(a) or with the Division of
Judges when appropriate under 29 CFR 102.16(b).

(2) Grounds must be set forth in detail;

(3) Alternative dates for any rescheduled hearing must be given;

(4} Tl1e t~ositic~ns of all c;ther parties must be ascertained in a~var_ce by the requesting
party and set forth in the request; and

(5) Copies must be simultaneously served on all other parties (listed below), and that fact
must be noted on the request.

Except under the most extreme conditions, no request for postponement will be granted during
the three days immediately preceding the date of hearing.

Local Lodge D92, United Cement, Lime,
Gypsum And Allied Workers, A Division of
International Brotherhood of Boilermakers,
Iron Shipbuilders, Blacksmiths, Forgers and
Helpers, AFL-CIO

Dan Ripka, President
P O Box 179
Milesburg, PA 16853

Howard L. Bernstein, Esq.
Neal Gerber &Eisenberg LLP
2 N LaSalle St., Ste. 1700
Chicago, IL 60602-4000

Graymont PA, Inc.
Mark Turecky, Plant Manager
965 E College Avenue
Pleasant Gap, PA 16823-6823
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Form NLRB-4668
(6-2014)

~~~~~~~n~°~~ Il~~ ~:1g,I1 ~Tt~fF~Ilrr ~~~~~ ~~°~~tcIl~~ ~~~~rIl~~~

The attached complaint has scheduled a hearing that will be conducted by an administrative law judge (ALJ) of the

National Labor Relations Board who will be an independent, impartial finder of facts and applicable law. ~Io~ u~~~
~~ ~ep~-e~era~ec~ ~~ phis heariu~g by a~a a~tore~ey oa- ~tlaer v~pa-e~~aag~t~v~. If you are not currently represented by an
attorney, and wish to have one represent you at the hearing, you should make such arrangements as soon as possible.
A more complete description of the hearing process and the ALJ's role may be found at Sections 102.34, 102.35,
and 102.45 of the Board's Rules and Regulations. The Board's Rules and regulations are available at the following
lini<: www.nlrb.gov/sites/default/files/attackunents/basic-page/node-1717/rules and re;s_part_102.pdf.

The NLRB allows you to file certain documents electronically and you are encouraged to do so because it ensures
that your goveniment resources are used efficiently. To e-isle go to the NLRB's website at www.nlrb.gov, click on
"e-file documents," enter the 10-digit case number on the complaint (the first number if there is more than one), and
follow the prompts. You will receive a confirmation number and an e-mail notification that the documents were

successfully filed.

~➢~Gz~an~➢n il~fl~ u,~~~~a- ~~ 5Q~ llm~V' ~~ra~9, ~➢nu5 ~V~~~ an~4 ~u~~~u ~~u~~ ~~ua~ u~a~~~err ~~un~a~~ 9a~, a~~~~9~~~ ~@ns~o~~~ha a
5~~g9~a~n~m~ ~g~~~m~errnt. The NLRB recognizes that adjustments or settlements consistent with the policies of the
National Labor Relations Act reduce government expenditures and promote amity in labor relations and encourages
the parties to engage in settlement efforts.

1~~+ ~'O~~IE '~'~~+ ~~+ Alt~l~~

The rules pertaining to the Board's pre-hearing procedures, includins rules concernin; filing an answer, requesting a
postponement, filing other motions, and obtaining subpoenas to compel the attendance of witnesses and production
of documents from other parties, may be found at Sections 102.20 throush 102.32 of the Board's Rules and
Rebulations. In addition, you should be aware of the following:

S~eci~l I~ieeds: If you or any of the witnesses you wish to have testify at the hearing lave special needs
and require auxiliary aids to participate in the hearing, you should notify the Regional Director as soon as
possible and request the necessary assistance. Assistance will be provided to persons who have handicaps
falling within the provisions of Section 504 of the Rehabilitation Act of 1973, as amended, and 29 C.F.R.
100.603.

&'re-hearing Conference: One or more weeks before the hearing, the ALJ may conduct a telephonic
prehearing conference with the parties. During the conference, the ALJ will explore whether the case may be
settled, discuss the issues to be litigated and any logistical issues related to the hearing, and attempt to resolve or
narrow outstanding issues, such as disputes relating to subpoenaed witnesses and documents. This conference
is usually not recorded, but during the hearing the ALJ or the parties sometimes refer to discussions at the pre-
hearing conference. You do not have to wait until the prehearing conference to meet with the other parties to
discuss settling this case or any other issues.

I~. DiJRI1~dG 'I'gi~+ Hl~+ E1RIl~t~

The rules pertaining to the Board's hearing procedures are found at Sections 10234 through 102.43 of the Board's
Rules and Regulations. Please note in particular the following:

~/etnesses and ~vic~enee: At the hearing, you will have the right to call, examine, and cross-examine
witnesses and to introduce into the record documents and other evidence.

~ Exhibits: each exhibit offered in evidence must be provided in duplicate to the court reporter and a
copy of each of each exhibit should be supplied to the ALJ and each party when the exhibit is offered in

(OVER)JA000042

USCA Case #16-1249      Document #1644983            Filed: 11/07/2016      Page 46 of 528



Form NLRB-4663
(6-2014)

~~~~7~mc~. Tf a copy of any exhibit is not available when the original is received, it will be the responsibility of

the party offerin; such exhibit to submit the copy to the ALJ before the close of hearing. If a copy is not

submitted, and the filing has not been waived by the ~1LJ, any ruling receiving the e~ibit may be rescinded and

the exhibit rejected.

o '~'ganscri~ts: An official court reporter will male the only official transcript of the proceedings, and all

citations in briefs and arguments must refer to the official record. The Board will not certify any tr~~~cript other

than the official transcript for use in any court litigation. Proposed corrections of the transcript should be

submitted, either byway of stipulation or motion, to the ALJ for approval. Everything said at the hearing while

the hearing is in session will be recorded by the official reporter unless the ALJ specifically directs off-the-

record discussion. If any party wishes to make off-the-record statements, a request to go off the record should

be directed to the ALJ.

o ~r~l A~-~auuu~~a~~: You are entitled, on request, to a reasonable period of time at the close of the hearing for

oral argument, which shall be included in the transcript of the hearing. Alternatively, the ALJ may aslc for oral

argument if, at the close of the hearing, if it is believed that such argument would be benef cial to the

understanding of the contentions of the parties and the factual issues involved.

o ][~~~e ff~~- ]Fe9~~n~ ~osg-~3[~~~-~~u~ ~~i~ff: Before the hearing closes, you may request to file a written brief or

proposed findings and conclusions, oz~ both, with the ALJ. The ALJ has the discretion to grant this request and

to will set a deadline for filing, up to 35 days.

~~~o AIF"~'IEIf~ 'IC~~IE ~IIIE~~I[F~c~

The Rules pertaining to filing post-hearing briefs and the procedures after the ALJ issues a decision are found at

Seciions 102.42 tln-ou~h 102.4-~ oz the T3oard's Rules and EZegulations. please note in particular the zollowing:

]Extengaon og'~'iepae for ]Filing Krieg vvit9~ the AI„~: If you need an extension of time to file apost-hearing

brief, you must follow Section 102.42 of the Board's Rules and Regtilations, which requires }SOU to file a

request with the appropriate chief or associate chief administrative law judge, depending on where the trial

occurred. You must immediately sezve a copy of any request for an extension of time on all other parties and

fiu~lish proof of that service with youz~ request. You are encouraged to seek the agreement of the other parties

and state their positions in your request.

~LJ's Decision: In due course, the ALJ will prepare and file with the Board a decision in this matter.

Upon receipt of this decision, the Board will enter an order transferring the case to the Board and specifying

when exceptions are due to the ALJ's decision. The Board will serve copies of that order and the ALJ's

decision on all panties.

~ ~xce~tions #o the ~4.~,~'s gDecision: The procedure to be followed with respect to appealing all or any part

of the ALJ's decision (by filing exceptions with the Board), submitting briefs, requests fqr oral argument before

the Board, and related matters is set forth in the Board's Rules and Regulations, particularly in Section 102.46

and following sections. A summary of the more pertinent of these provisions will be provided to the parties

with the order transferring the matter to the Board.

JA000043

USCA Case #16-1249      Document #1644983            Filed: 11/07/2016      Page 47 of 528



UNITED STATES OF AMERICA
BEFORE THE NATIONAL LABOR RELATIONS BOARD

REGION 6

GRAYMONT PA, INC.

and

LOCAL LODGE D92, UNITED CEMENT,
LIMA, GYPSUM AND ALLIED WORKERS, A
DIVISION OI' INTERNATIONAL
BROTHERHOOD OF BOILERMAKERS,
IRON SHIPBUILDERS, BLACKSMITIIS,
FORGERS AND HELPERS, AFL-CIO

Case 6-CA-126251

AMENDED ANSWER AND AFFIRMATIVE DEFENSES TO COMPLAINT

GRAYMONT PA, INC. ("Respondent"), by and through its attorneys, Neal Gerber

Eisenberg LLP, pursuant to Sections 102.20, 102.21 and 102.23 of the Rules and Regulations of

the National Labor Relations Board, answers the Complaint in this matter as follows:

1. (a) Admitted.

(b) Admitted.

2. Admitted.

3. Admitted.

4. Admitted.

5. Admitted.

6. Respondent admits that at all times relevant to the Complaint, Junior Russell held

the position set forth opposite his name and that Ryan Fisher, Shawn Miller, Junior

Russell, Darrell Sharp and Martin Turecky were supervisors within the meaning of

Section 2(11) of the Act and agents within the meaning of Section 2(13) of the Act, but

denies the remaining allegations contained in Paragraph 6 of the Complaint.

7. Admitted.
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8. Admitted.

9. Admitted.

10. Respondent admits that the Union gave Respondent a written information request

on February 17, 2014, but denies the remaining allegations in Paragraph 10 of the

Complaint.

11. Respondent de~lies the allegations in Paragraph 11 of the Complaint.

12. Respondent admits that it informed the Union in writing on February 25, 2014

that it had no duty to furnish the requested information because the parties' collective

bargaining agreement expressly authorized Respondent to make the work rule changes to

which the Union's request referred and that the meeting minutes requested by the Union

were already in its possession, but denies the remaining allegations in Paragraph 12 of the

Complaint. Answering further, Respondent avers affirmatively that, other than the

meeting minutes already in the Union's possession, Respondent has no information

responsive to the Union's request.

13. Respondent denies the allegations in Paragraph 13 of the Complaint.

14: Respondent denies the allegations in Paragraph 14 of the Complaint.

15. Respondent admits that it implemented changes to the progressive discipline and

absenteeism policies on March 1, 2014, but denies the remaining allegations in Paragraph

15 of the Complaint.

16. Respondent admits that the subjects set forth in Paragraphs 13 and 15 of the

Complaint relate to terms and conditions of employment for Unit employees, but denies

the remaining allegations in Paragraph 16 of the Complaint.

17. Respondent denies the allegations in Paragraph 17 of the Complaint.

2

JA000045

USCA Case #16-1249      Document #1644983            Filed: 11/07/2016      Page 49 of 528



18. Respondent denies the allegations in Paragraph 18 of the Complaint.

19. Respondent denies the allegations in Paragraph 19 of the Complaint.

AFFIRMATIVE DEFENSES

1. The Union clearly and unmistakably waived its right to bargain over the rule

changes described in the Complaint.

2. The Union never requested to bargain over the rule changes described in the

Complaint.

3. The rule changes described in the Complaint were not material, substantial and

significant.

4. Other than information already within the Union's possession (e.g., meeting

minutes), Respondent has no information responsive to the Union's information

request.

5. The failure to furnish information described in the Complaint did not cause any

harm or adverse effect upon the Union.

6. The Complaint allegations require deferral to the parties' contractual grievance-

arbitration procedure. See e.g. Collyer Insulated Wire, 192 NLRB 842 (1971).

WHEREFORE, Respondent respectfully requests that the Administrative Law Judge

dismiss the Complaint in its entirety and grant Respondent all other appropriate relief.

3
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Respectfully submitted this 26th day of August, 2014.

GRAYMONT PA, INC.

By: /s/ Eugene A. Boyle
One of Its Attorneys

Howard L. Bernstein
Eugene A. Boyle
NEAL, GERBER & EISENBERG, LLP
Two North LaSalle Street -Suite 1700
Chicago, Illinois 60602
(312) 269-8000
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CERTIFICATE OF SERVICE

Eugene A. Boyle, an attorney hereby certified that he served the foregoing Answer to

Complaint on the 26t~' day of August, 2014 on the following via E-File, e-mail, and certified

mail, return receipt requested (as indicated below) to:

(Via E-File)
Rhonda P. Ley, Acting Regional Director
National Labor Relations Board
Region 6
William S. Moorehead Federal Building
1100 Liberty Avenue
Room 904
Pittsburgh, PA 1 5222-41 1 1

(Via certified mail)
Local Lodge D92, United Cement, Lime,
Gypsum And Allied Workers, A Division of
International Brotherhood of Boilermakers,
Iron Shipbuilders, Blacksmiths, Forgers and
Helpers, AFL-CIO
Dan Ripka, President
P.O. Box 179
Milesburg, PA 16853

By: /s/ Eugene A. Boyle
Eugene A. Boyle

NGEDOCS: 2195345. t
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OFFICIAL REPORT OF PROCEEDINGS

BEFORE THE NATIONAL LABOR RELATIONS BOARD

REGION SIX

GRAYMONT PA, INC.

and

LOCAL LODGE D92, UNITED CEMENT, LIME,
GYPSUM AND ALLIED WORKERS, A DIVISION
OF INTERNATIONAL BROTHERHOOD OF
BOILERMAKERS, IRON SHIPBUILDERS,
BLACKSMITHS, FORGERS AND HELPERS, AFZ-CIO

Case No.

Place: State College Borough Building
243 South Allen Street, Room 220

State College, Pennsylvania

Date: Tuesday, September 16, 2014

MORSE, GANTVERG & HODGE, INC.
Suite 719, One Bigelow Square
Pittsburgh, Pennsylvania 15219

412/281-0189

06-CA-126251

X_.
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1

1 UNITED STATES OF AMERICA

2 BEFORE THE NATIONAL LABOR RELATIONS BOARD

3 REGION SIX

4
— ---------- ---

5 GRAYMONT PA, INC.

6
and ~ Case No. 06-CA-126251

7
LOCAL LODGE D92, UNITED CEMENT, LIME, ~

8 GYPSUM AND ALLIED WORKERS, A DIVISION ~
OF INTERNATIONAL BROTHERHOOD OF ~

9 BOILERMAKERS, IRON SHIPBUILDERS,
BLACKSMITHS, FORGERS AND HELPERS, AFL-CIO

10

11

12 The above entitled matter came on for hearing pursuant to
notice, before DAVID I. GOLDMAN, Administrative Law Judge,

13 at the State College Borough Building, Room 220 243 South I~llen
Street, State College, Pennsylvania, on Tuesday, September 16,

14 2014, commencing at 9:59 a.m.

15

16

17

18

19 MORSE, GANTVERG & HODGE, INC.
Suite 719, One Bigelow Square

20 Pittsburgh, Pennsylvania 15219
412/281-0189

21

22

23

24

25
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1 APPEARANCES:

2 On behalf of the General Counsel:

3 National Labor Relations Board:
Dahlia Belinkoff, Esquire

4 Wm. S. Moorhead Federal Building
1000 Liberty Avenue, Room 904

5 Pittsburgh, Pennsylvania 15222

7

8

9

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

On behalf of the Union:

Dan Ripka
P.O. Box 179
Milesburg, Pennsylvania 16853

On behalf of the Company:

Neal Gerber Eisenberg:
Eugene A. Boyle, Esquire
Two North LaSalle Street
Chicago, Illinois 60602
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1 I-N-D-E-X

2 VOIR
WITNESSES: DIRECT CROSS REDIRECT RECROSS DIRE

3 --------- ------ ----- -------- ------- ----

4 DAN RIPKA 12 47 65 21
22 43

5 44
RALPH HOUSER 67 71

6 MARTIN TURECKY 72 94
SHAWN MILLER 105 125 128 114

7 117

8

9 E-X-H-I-B-I-T-S

10 EXHIBIT IDENTIFIED IN EVIDENCE

11
------- ---------- -----------

Joint
12

1 16 16
13 2 19 19

3 28 28
14 4 33 33

5 35 35
15 6 36 36

7 39 40
16 8 40 40

9 41 41
17

18 General Counsel

19 1(a) through 1(n) 5 6
2 20 22

20 3 22 24
4 24 25

21 5 26 27
6 27 28

22 7 42 44
8 45 45

23

24

25
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1 Company

2 1
2

3 3
4

4 5
6

5

6

7

8

9

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

49 50
92 93

110 116
125 125
125 REJECTED
128 129
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1 P-R-O-C-E-E-D-I-N-G-S

2 (GC Exhibit Nos. 1(a) through 1(n) were marked for

3 identification.)

4 THE JUDGE: This hearing will be in order. This is a formal

5 hearing before the National Labor Relations Board in the matter

6 of Graymont PA, Inc., Case No. 06-CA-126251.

7 The Administration Law Judge conducting this hearing in

8 David I. Goldman. I'm located in the Washington, D.C., Office

9 of the Division of Judges. All communications to me should be

10 addressed there.

11 Please no eating or mints or gum in the hearing room.

12 Beverages are okay. Please turn off your cell phones or set

13 them to silent, not to vibrate.

14 Can I get counsel to state their appearances for the record?

15 MS. BELINKOFF: Dalia Belinkoff, Counsel for the General

16 Counsel.

17 THE JUDGE: Who is with you at the counsel table?

18 MS. BELINKOFF: The Union's representative, Dan Ripka.

19 THE JUDGE: For the Employer?

20 MR. BOYLE: Eugene A. Boyle on behalf of the Employer.

21 THE JUDGE: Let me get your address as well?

22 MR. BOYLE: Two North LaSalle Street, Suite 1700, Chicago,

23 Illinois, 60602.

24 THE JUDGE: Thank you.

25 And who are you?
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1 MR. BOYLE: Martin Turecky. He's the plant manager of the

2 Graymont, Pleasant Gap facility.

3 THE JUDGE: Thanks.

4 Are you ready to offer the formal papers into evidence?

5 MS. BELINKOFF: Yes. At this time, I would like to offer

6 General Counsel's formal papers, which are General Counsel

7 Exhibit 1(a) through 1(n), 1(n) being the index and description

8 of the documents. These have been shown to counsel.

9 THE JUDGE: Any objection to their receipt?

10 MR. BOYLE: No objection.

1l Can I have just a short break? I stabbed myself.

12 THE JUDGE: Before we go off the record, I'l1 receive these,

13 General Counsel's 1(a) through 1(n).

14 (GC Exhibit Nos. 1(a) through 1(n) were admitted.)

15 (Recess taken.)

16 THE JUDGE: Any other preliminaries before I take opening

17 statements?

18 MS. BELINKOFF: There is one preliminary issue, Your Honor.

19 Respondent has provided documents that were subpoenaed

20 essentially in lieu of documents requested pursuant to our

21 subpoena response to Question No. 6. Respondent has indicated

22 that it will stipulate that it made a material and substantial

23 change to the attendance policy.

24 THE JUDGE: Is that right?

25 MR. BOYLE: Yes, Your Honor.
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1 THE JUDGE: Does that go to somewhere in the answer or is

2 that --

3 MR. BOYLE: Yes. The answer to the changes that we made to

4 the rules as described in the Complaint were not material and

5 significant, but the paragraph making that allegation refers to

6 two sets of rule changes. The first set had to do with a change

7 to the attendance policy, and the second set had do with the

8 discipline rules. Our stipulation goes only to --

9 THE JUDGE: Only to attendance.

10 MR. BOYLE: -- the attendance.

11 THE JUDGE: Is the attendance the same as absenteeism?

12 MR. BOYLE: Yes.

13 THE JUDGE: The disciplinary policy, the other policy that

14 is at issue or changed?

15 MR. BOYLE: Yes.

16 MS. BELINKOFF: That is correct.

17 THE JUDGE: All right. Well, I accept that stipulation

18 then. As you stated, it just goes to the attendance policy.

19 Did you have stipulations generally, more generally, or no?

20 MS. BELINKOFF: No.

21 THE JUDGE: All right. That's the stipulation.

22 Okay. Well, if you have an opening statement?

23 MR. BOYLE: Your Honor, do you want to take Joint exhibits

24 first? We have agreed on nine Joint exhibits.

25 THE JUDGE: That's close to -- yes, I'll take those unless
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1 you're putting them in through a witness. Is that what

2 you're --

3 MS. BELINKOFF: I was intending to put them in through

4 various witnesses if that works.

5 MR. BOYLE: I just thought we were stipulating to the

6 admission, but that's fine.

7 THE JUDGE: I leave it up to you. If you want to put it in

8 through a witness, if that helps your case --

9 MS. BELINKOFF: I'm not going to argue about it, but these

10 are all -- I'll put them in through a witness.

11 THE JUDGE: And tell me what they are?

12 MS. BELINKOFF: Yes.

13 THE JUDGE: All right. If you have an opening statement,

14 I'll take it.

15 MS. BELINKOFF: I go first?

16 THE JUDGE: Yes.

17 MS. BELINKOFF: May it please the Court, this case raises an

18 issue which goes to the very core of the bargaining relationship

19 between unions and employees. Contained in the Collective

20 Bargaining Agreement between Graymont and Local Lodge D-92 is a

21 management rights clause, which the Employer maintains shelters

22 it from the necessity of bargaining with a representative of its

23 employees over the discipline to be imposed for infractions of

24 its work rules and absenteeism policy.

25 Counsel for the General Counsel maintains that while the
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1 management rights clause at issue arguably permits the Employer

2 to establish rules and regulations, nothing in that clause

3 permits it to change the level of discipline for violation of

4 its rules without bargaininq with the Union to agreement or a

5 good faith impasse.

6 The evidence will show that the Employer's changes to the

7 discipline to be imposed for absenteeism infractions and rules

8 infractions were material and significant and were presented

9 effectively as a fait accompli, that the Union nonetheless

10 requested to bargain, and the Employer did not bargain.

11 In addition, the evidence will show that the Employer

12 refused to provide relevant and necessary information to the

13 Union citing its lack of obligation to do so. At the 11th hour,

14 the Employer changed its assertion and indicated to the Union

15 that it had no information in its possession responsive to the

16 Union's request.

17 It is anticipated that Respondent will argue that its

18 actions are lawful, or in the alternative, that this case should

19 be deferred to the grievance and arbitration machinery contained

20 in the Collective Bargaining Agreement. Counsel for the General

21 Counsel, respectfully submits that this Court is eminently

22 suited to resolve the issues at hand.

23 The dispute involves unilateral changes, which implicate the

24 very core of an employee's livelihood, that is when the

25 employee's behavior at work justifies discipline and ultimately
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10

1 discharge. It is therefore not a case for deferral. It is an

2 unprivileged unilateral change.

3 Counsel for the General Counsel respectfully seeks a

4 determination that the Employer violated Section 885 of the Act,

5 as alleged.

6 THE JUDGE: Thank you.

7 MR. BOYLE: I guess we'll make a short opening statement

8 right now, Your Honor.

9 It's our position, the Employer's position that the facts

10 and the issues before you are very straight forward, and the

11 fundamental issue as the Counsel for the General Counsel has

12 acknowledged is whether or not the Company was privileged under

13 the management rights clause in the parties' Collective

14 Bargaining Agreement to make changes to its attendance and

15 discipline rules that it maintains outside of the contract

16 without bargaining with the Union to impasse prior to

17 implementing those rules.

18 The evidence will show that back in February of this year

19 the Company advised the Union that it was contemplating certain

20 changes to its work rules and its attendance rules, and that

21 those are separate documents, and that the Company and the Union

22 thereafter met on two separate occasions to discuss those

23 changes.

24 In fact, the Company did make some revisions to the rules it

25 was implementing based on suggestions that the Union had made at
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1 those meetings. The Company then went ahead and implemented the

2 new rules effective March 1st of 2014.

3 You will also hear that there were a number of changes made

4 to the work rules and the attendance policy and that Counsel for

5 the General Counsel is really focused only on two of those

6 changes, changes to the rate at which progressive discipline can

7 be applied to attendance violations, and there was a grid or a

8 matrix added to the rules that clarified how discipline would be

9 applied when the employee engaged in infractions of different

10 levels. That matrix was added to the end of the work rules.

11 Those are the two changes that are referenced in the

12 Complaint and that the General Counsel contends the Company had

13 an obligation to bargain with before implementing.

14 I think it's worth noting initially that those work rules

15 and the attendance policy exist outside of the Collective

16 Bargaining Agreement despite several attempts by the Union to

17 have them put into the Collective Bargaining Agreement.

18 Furthermore, that all the Company was doing was changing its

19 work rules, and the work rules explained how it would apply

20 progressive discipline. The contract provides that discipline

21 and discharge must be supported by just cause, and, therefore,

22 the ultimate decision of whether or not any discipline imposed

23 by the Company, notwithstanding the work rules, would be decided

24 under the contract, under the just cause provisions of the

25 contract.
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1 Now, it's our position that the evidence in this case is

2 clear that the Union clearly and unequivocally waived the right

3 to bargain over these work rules by agreeing to the management

4 rights clause. The management rights clause appears at

5 Article 1, Section 8 of the Collective Bargaining Agreement. It

6 has been in the Collective Bargaining Agreement in its present

7 form since 2006.

8 That management rights clause provides that the Company

9 shall have the sole and exclusive right to discipline and

10 discharge employees for just cause, as I mentioned, to adopt and

11 enforce rules, regulations and policies and to set and establish

12 standards of performance for employees. It's our position that

13 this clause clearly covered the actions that the Company took in

14 modifying the rules and that the Company was doing nothing

15 further than exercising a right that it had negotiated into the

16 Collective Bargaining Agreement.

17 In addition, the evidence is going to show that following

18 the introduction of the current management rights clause into

19 the contract in 2006, both parties took action that supported

20 and reinforced the Union's clear and unmistakable waiver of the

21 right to bargain over these types of work rules. Accordingly,

22 because the Union waived its right to do so, the Company did not

23 violate Section 881 of the Act when it implemented the changes,

24 and the Complaint should be dismissed.

25 Now, there's also an information request as you have heard,
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1 and it's our position and the evidence will show that the

2 information requested relates to the reasons for the Company's

3 change in the rules, that the Company has no duty to bargain

4 over the change in the rules, and, therefore, it had no duty to

5 produce the requested information.

6 Notwithstanding that position, the evidence will show that

7 the Company does not have information responsive to the request

8 that was made by the Union for information.

9 Finally, Your Honor, as Counsel for the General Counsel

10 indicated, there is an issue that you need to decide with

11 respect to deferral. The Company's position is that this case

12 should be deferred to the grievance and arbitration procedure

13 pursuant to Collyer, and then in a very similar recent case

14 involving the Company change to overtime rules, the Regional

15 Director for Region 6 approved deferral to the arbitration

16 procedure and the Board approved and affirmed that decision.

17 That case number is Case No. 06-CA-083149.

18 The one difference in that case relative to this case is

19 that in that case the Union filed a grievance. In this case,

20 the Union did not file a grievance.

21 However, the Employer will argue that the parties' chosen

22 grievance and arbitration procedure cannot be frustrated merely

23 by failure to implement that procedure. It is our position that

24 this case should be deferred. Thank you.

25 THE JUDGE: Thank you.
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1 Okay. You can call your first witness.

2 MS. BELINKOFF: I call Dan Ripka.

3 (The witness was administered the oath.)

4 THE JUDGE: Proceed.

5 DAN RIPKA

6 called as a witness by the Counsel for the General Counsel,

7 having been first duly sworn, as hereinafter certified, was

8 deposed and said as follows:

9 DIRECT EXAMINATION

10 BY MS. BELINKOFF:

11 Q. Mr. Ripka, could you state your name for the record, please?

12 A. Dan Ripka.

13 Q. What is your address, sir?

14 A. P.O. Box 179, Milesburg, Pa., 16853.

15 Q. Are you currently employed?

16 A. Yes.

17 Q. By whom are you employed?

18 A. Graymont PA.

19 Q. How many facilities does Graymont have in this area?

20 A. Two.

21 Q. What is the business of Graymont?

22 A. They produce lime. They mine limestone and then they burn

23 it in kilns, and then it's sold for making steel, environmental,

24 whitening paper and so forth.

25 Q. Which facility do you work in?
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1 A. I work in both facilities, Pleasant Gap and North Thomas

2 Street in Bellefonte.

3 Q. How long have been you worked at Graymont?

4 A. 20 years.

5 Q. Approximately, how many employees are there?

6 A. Around 150.

7 Q. Are employees of Graymont represented by Lodge D-92 United

8 Cement, Lime, Gypsum and Allied Workers, Division of

9 International Brotherhood of Boilermakers, Iron Shipbuilders,

10 Blacksmiths, Forgers and Helpers, AFL-CIO?

11 A. Yes.

12 Q. If I use the word "Union" from now on, will you understand

13 that I'm referring to Lodge D-92?

14 A. Yes.

15 Q. How long have employees been represented by the Union?

16 A. Longer than I have worked there.

17 Q. Is there a current Collective Bargaining Agreement?

18 A. Yes.

19 Q. What are the effective dates of that agreement?

20 A. June 1, 2014 to May 31, 2017.

21 Q. Has that been printed yet?

22 A. No

23 THE JUDGE: What is expiration here? I didn't hear you what

24 year is it expiring?

25 A. 2017.
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1 Q. So that's a recently negotiated agreement; is that correct?

2 A. Yes.

3 Q. And what were the effective dates of the previous Collective

4 Bargaining Agreement?

5 A. 2011 to 2014.

6 (Joint Exhibit No. 1 was marked.)

7 Q. I am showing you what has been marked as Joint Exhibit 1.

8 Can you identify that?

9 A. Yes. That's the Collective Bargaining contract of

10 2011-2014.

11 MS. BELINKOFF: I move Joint Exhibit 1 into the record.

12 MR. BOYLE: No objection.

13 THE JUDGE: It's received.

14 (Joint Exhibit No. 1 was admitted.)

15 THE JUDGE: These are all going to be Joint. You have an

16 handful of Joint exhibits?

17 MS. BELINKOFF: I do.

18 Q. Do you hold any position with the Union, Mr. Ripka?

19 A. Yes. I'm a local lodge president.

20 Q. How long have you been the local president?

21 A. Approximately, 13 years.

22 Q. And what are your responsibilities as president of the

23 local?

24 A. To oversee all the business of the local.

25 Q. Do you hold any other positions with the Union?
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1 A. Yes. At this current time, I'm a Union steward.

2 Q. As a Union steward, what are your responsibilities?

3 A. We're part of the policy and grievance committee, and we

4 deal with issues with policy in the contract and the grievances

5 with the Company.

6 Q. Have you been on the negotiating committee?

7 A. Yes.

8 Q. Were you on the negotiating committee for the agreement that

9 became effective in 2006?

10 A. Yes.

11 Q. At that time, was there a change in -- or did the Employer

12 propose changes to what we call the management rights clause?

l3 A. Yes.

14 Q. To the best of your recollection, what was said and by whom

15 about that management rights clause?

16 A. Mark Messenger said that it was a standard management rights

17 clause that the Company was putting in all of their Union

18 contracts.

19 Q. Who is Mark Messenger?

20 A. He was a plant manager at the time.

21 Q. What, if anything, did the Union respond when the Employer

22 asked for that?

23 A. The Union committee took a caucus. We talked with our

24 international rep, Mark Kelly, and he said that it was pretty

25 much a standard management rights clause.
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1 MR. BOYLE: I'm going to object to testimony from a witness

2 that's not here.

3 THE JUDGE: I think that's fair. I mean, I sustain. I

4 don't think the caucus is relevant or even something necessary

5 we want to get into, what the Union discussed between itself

6 opposed to what was said at the table.

7 Q. What, if anything, did the Union say when it came back to

8 the bargaining? Or who was on the committee?

9 What did the Union when you came back?

10 A. That we didn't have any objections to the policy.

11 Q. Did the subject of the rules or discipline come up at that

12 time?

13 A. No.

14 Q. Did the issue of waiver come up?

15 A. No.

16 Q. Does the policy that was contained in the 2006 agreement the

17 same as the one in the 2011 agreement?

18 A. Yes.

19 Q. Does Employer maintain work rules?

20 A. Yes.

21 Q. Is there discipline that's connected with the work rules?

22 A. Yes.

23 Q. Does the Employer maintain an absenteeism policy?

24 A. Yes.

25 Q. And is there discipline connected with the absenteeism
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1 policy?

2 A. Yes .

3 Q. All right. How long have the work rules and the associated

4 discipline been in effect to your knowledge?

5 A. Longer than I've been there. Over 20 years.

6 (Joint Exhibit No. 2 was marked.)

7 Q. And I'm going to show you what has been marked as Joint

8 Exhibit 2, and ask if you can identify that?

9 A. Yes. That's a copy of the work rules.

10 MS. BELINKOFF: And I move Joint Exhibit No. 2.

11 MR. BOYLE: No objection.

12 THE JUDGE: It's received.

13 (Joint Exhibit No. 2 was admitted.)

14 THE JUDGE: Are these from any particular time?

15 Q. I think Mr. Ripka just testified that those have been in

16 existence since at least when he began to be employed, so at

17 least 20 years.

18 All right. Did there come a time when the absenteeism

19 policy was changed from the absenteeism policy that's contained

20 in Joint Exhibit 2?

21 A. Yes.

22 Q. Can you describe for us how that change came about?

23 A. In 2003, the Union had contacted -- had talked to the

24 Company in a policy meeting requesting that something be done

25 with the absenteeism policy because numerous employees were
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1 getting different levels of discipline without knowing where

2 they were at in the absenteeism policy as far as how many days

3 they had off or how many times they were late, and we asked for

4 there to be a better policy for them people to be informed.

5 Q. Now, let's just go back a step. Could you tell the Judge

6 what a policy meeting entails? What does that mean?

7 A. That means that either the Company or the Union requested a

8 policy meeting, and the committee meets with the Company and we

9 discuss the policy.

10 Q. Are minutes taken of those meetings?

11 A. Yes.

12 Q. Who takes the minutes?

13 A. Shawn Miller.

14 Q. Who is Shawn Miller?

15 A. She's a representative of the Company.

16 Q. Does she provide the minutes to the Union?

17 A. Yes.

18 Q. Does the Union keep those?

19 A. Yes.

20 Q. You stated that in 2003 the Union approached the Company?

21 A. Yes.

22 (GC Exhibit No. 2 was marked.)

23 Q. I'm showing you what I'm marking as General Counsel

24 Exhibit 2, and ask if you can identify this?

25 A. Yes. These are policy meeting notes from May 29th of 2003
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1 where the Union is requesting for the Company to look into the

2 absenteeism policy.

3 MS. BELINKOFF: Move General Counsel 2 into evidence.

4 MR. BOYLE: I would like to ask some questions on voir dire.

5 THE JUDGE: Okay.

6 VOIR DIRE EXAMINATION

7 BY MR. BOYLE:

8 Q. Mr. Ripka, referring to what you have just been handed as

9 General Counsel Exhibit 2, how did you personally come into

10 possession of this document?

11 A. We have a copy kept at the local hall.

12 Q. Okay. And what did you do in order to obtain this document?

13 A. I got them out of our files.

14 Q. You personally got them out of your files?

15 A. Yes.

16 Q. Where are those files located?

17 A. At our local hall.

18 Q. Where is your local located?

19 A. Bellefonte.

20 Q. On what date did you obtain these rules from the local

21 Union's files?

22 A. The middle of last week.

23 Q. And what did you do with the rules once you obtained them?

24 Did you provide them to Counsel for the General Counsel?

25 MS. BELINKOFF: I'm sorry. Are you referring to rules?
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1 Q. I'm sorry. These are the minutes. What did you do with

2 these minutes once you obtained them?

3 A. I gave them to the counsel.

4 MR. BOYLE; No objection.

5 THE JUDGE: Okay. They're received.

6 (GC Exhibit No. 2 was admitted.)

7 DIRECT EXAMINATION (CONY.)

8 BY MS. BELINKOFF:

9 Q. Did the absenteeism policy change at this point?

10 A. Pardon me?

11 Q. Did the absenteeism policy change?

12 A. No.

13 Q. What did the Union do after that?

14 A. Again, we requested to talk about the absenteeism in 2004.

15 Q. In what manner did you ask to discuss it again?

16 A. We asked for a better policy.

17 Q. Was that in the policy meeting?

18 A. Yes.

19 (GC Exhibit No. 3 was marked.)

20 Q. I'm showing you what has been marked as General Counsel

21 Exhibit 3, and ask if you can identify that?

22 A. Yes. These are our policy meeting notes from October 28th

23 of '04 where the Union was asking to talk about the absenteeism

24 policy.

25 Q. All right. Would you look at what's marked on this document
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1 as 6 Q, and can you explain what it -- what the last sentence

2 there means, "The Union feels that the time off that was

3 negotiated should not count toward the Company's proposed

4 12 days"?

5 MR. BOYLE: I object to lack of foundation.

6 MS. BELINKOFF: Well, Your Honor, he attended the meeting.

7 He was the local president, and he's capable of explaining what

8 the --

9 THE JUDGE: Well, I don't know if he can explain what it

10 means. I mean --

11 MS. BELINKOFF: Well, let me rephrase it.

12 THE JUDGE: It's really -- if you want to explain why the

13 Union was raising the issue.

14 BY MS. BELINKOFF:

15 Q. Let's go back a step, Mr. Ripka. Why did the Union raise

16 the absenteeism policy again?

17 A. Because there was no set rate of when people got

18 disciplined. It was various rates of numerous days off or

19 numerous days late without being notified.

20 Q. And is there a time lapse that was negotiated that was in

21 the Collective Bargaining Agreement at that time?

22 A. Yes.

23 Q. What was that?

24 A. Three personal days.

25 Q. Could you explain what the personal days refers to?
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1 A. Well, actually, they're personal holidays. They refer to

2 that you can call in and report off using one of them personal

3 days.

4 Q. I'm sorry. Would you --

5 A. You can call in and use one of those personal days and it be

6 an excused day.

7 MS. BELINKOFF: I move General Counsel Exhibit 3.

8 MR. BOYLE: No objection.

9 THE JUDGE: It's received.

10 (GC Exhibit No. 3 was admitted.)

11 Q. Did the parties reach agreement at that time?

12 A. No.

13 Q. So what did the Union do after that, if anything?

14 A. We requested more to talk about the policy, absenteeism

15 policy again.

16 Q. Do you recall when that was?

17 A. In December.

18 THE JUDGE: Of '04, 2004?

19 A. Yes.

20 (GC Exhibit No. 4 was marked.)

21 Q. I'm showing you what has been marked as General Counsel

22 Exhibit 4. Can you identify that, please?

23 A. Yes. This is policy meeting notes from the December 15th of

24 2004.

25 Q. Can you explain what the discussion was relative to
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1 absenteeism at that time?

2 A. We requested -- the Union requested that there be numerous

3 steps in the absenteeism policy.

4 Q. To your recollection, how did the Employer respond?

5 A. That they would look into our request.

6 Q. Was that the whole discussion that day to your recollection?

7 A. No. We also discussed on -- discussed what an occurrence

8 was .

9 Q. And what was that discussion?

10 A. And the Union wanted a half an occurrence for being late,

11 but the occurrence ended up being that whether you were one

12 minute late or a day of unexcused was an occurrence.

13 MS. BELINKOFF: Move General Counsel Exhibit 4.

14 MR. BOYLE: No objection.

15 THE JUDGE: It's received.

16 (GC Exhibit No. 4 was admitted.)

17 Q. After that meeting, was there a new absenteeism policy?

18 A. No.

19 Q. Why not?

20 MR. BOYLE: Objection to foundation.

21 THE JUDGE: You can ask what happened.

22 Q. Was there a new absenteeism policy?

23 THE JUDGE: He may not know why not.

24 Was there a new absenteeism policy?

25 A. Yes. There was an absenteeism policy, and we requested more
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1 changes to it.

2 Q. Could you explain that? What do you mean there was a new

3 policy?

4 A. Well, the policy of the six days and the seventh day would

5 be a written warning, what the Union requested it to be.

6 Q. At the end of the meeting in December of 2004, did the

7 Employer write up a policy?

8 A. Yes .

9 (GC Exhibit No. 5 was marked.)

10 Q. I'm showing you what has been marked as General Counsel 5.

11 Can you identify that?

12 A. Yes. This was an absenteeism policy that the Company wrote

13 up .

14 Q. Did they write that -- when did that write that up?

15 MR. BOYLE: Objection.

16 A. In December of --

17 MR. BOYLE: Objection.

18 THE JUDGE: When did you receive it?

19 A. December 15, '04.

20 MS. BELINKOFF: I move General Counsel 5.

21 THE JUDGE: Any objection?

22 THE WITNESS: Pardon me?

23 THE JUDGE: I'm asking counsel.

24 THE WITNESS: Sorry.

25 MR. BOYLE: One second, Your Honor.
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1 THE JUDGE: Okay.

2 MR. BOYLE: No objection.

3 THE JUDGE: It's received.

4 (GC Exhibit No. 5 was admitted.)

5 Q. What, if anything, did the Union do after December 15th of

6 '04 with respect to absenteeism?

7 A. We requested another policy meeting on the absenteeism

8 policy that the Company gave us.

9 Q. When was that?

10 A. In January of '05.

11 (GC Exhibit No. 6 was marked.)

12 Q. And I'm showing you what has been marked as General Counsel

13 Exhibit 6. Can you identify this document?

14 A. Yes. They're policy meeting notes of January 27th of 2005.

15 Q. To the best of your recollection, what was the discussion

16 concerning absenteeism?

17 A. That the Company -- or the Union requested a different

18 policy than what we had received.

19 Q. Can you recall what different policy you requested?

20 A. Yes. We asked for more steps in the policy before somebody

21 was terminated.

22 Q. And to the best of your recollection, what was the

23 Employer's response?

24 A. They said they would make the changes.

25 Q. I'm sorry, Your Honor.

JA000076

USCA Case #16-1249      Document #1644983            Filed: 11/07/2016      Page 80 of 528



1 THE JUDGE: While you're doing that, I have a question.

2 These policy meeting documents, do you get them directly

3 from Ms. Miller? How do they come to the Union?

4 THE WITNESS: Yes. Sometimes she hands them to us or

5 sometimes email.

6 (Joint Exhibit No. 3 was marked.)

7 Q. I'm showing you what has been previously marked as Joint

8 Exhibit 3. Can you identify that?

9 A. Yes. It's the absenteeism policy that we're currently --

10 that went into effect in February 14, 2005.

11 MS. BELINKOFF: I move Joint Exhibit 3.

12 MR. BOYLE: No objection.

13 THE JUDGE: Did you move No. 6? Do you want to move No. 6?

14 MS. BELINKOFF: I do want to move No. 6.

15 MR. BOYLE: No objection.

16 THE JUDGE: No. 6 is received and Joint 3 is received.

17 (GC Exhibit No. 6 and Joint Exhibit No. 3 were admitted.)

18 BY MS. BELINKOFF:

19 Q. Mr. Ripka, is this the policy that has been in effect until

20 2014?

21 A. Yes.

22 Q. Now, I wanted to turn your attention to discipline for work

23 rules violations. Actually, that's already been received into

24 evidence as Joint Exhibit 2.

25 Under the rules and the discipline policy, was the level of

JA000077

USCA Case #16-1249      Document #1644983            Filed: 11/07/2016      Page 81 of 528



29

1 discipline for an infraction of Category A rule specific?

2 MR. BOYLE: Objection.

3 A. Yes .

4 THE JUDGE: What's the objection?

5 MR. BOYLE: Presuming that counsel is referring to the Joint

6 exhibit, I think that the document speaks for itself.

7 THE JUDGE: Sustained. I mean, do you want him to -- is

8 there some explanation to how they worked in practice that's not

9 reflected in the rule?

10 MS. BELINKOFF: That's where I'm --

11 THE JUDGE: That's where you're headed?

12 MS. BELINKOFF: That's where I'm heading.

13 THE JUDGE: I'll allow it on that basis.

14 BY MS. BELINKOFF:

15 Q. So the question was was discipline for an infraction of

16 Category A specific?

17 MR. BOYLE: Well, if that's what it's going to be admitted

18 for, I would ask that there be some time frame that --

19 THE JUDGE: I think that's an reasonable amendment to the

20 question.

21 Q. Okay. Until about 2014, was the discipline specific?

22 A. Yes.

23 Q. Could an employee to your understanding have a Group A and

24 Group B discipline in the same year?

25 MR. BOYLE: Objection to relevance and foundation.
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1 MS. BELINKOFF: That's entirely relevant because this is the

2 change that the Employer made.

3 MR. BOYLE: I understood the question as asking for

4 Mr. Ripka's opinion.

5 THE JUDGE: About what?

6 MR. BOYLE: On what the rules provided.

7 MS. BELINKOFF: He also testified that he was chair of the

8 grievance committee and -- or not chair, but on the grievance

9 committee who deals with this.

10 THE JUDGE: I mean, let me try and answer it this way.

11 What's important here is what the rules were and then if there

12 was a change. Now, what the rules were guided by this document

13 unless there's some practice that was in effect that is

' 14 different than the document. Certainly, that would be relevant

15 testimony.

16 On the other hand, I understand that he's the Union

17 president. It might be to my benefit to have some explanation

18 of some of these rules, but I think we have to stick to -- if

19 the rule changed, if the old rule is clear in here, then I think

20 all we have need from him is the change, so I guess I sustain

21 that. I worry in this case of getting off on what everything

22 thinks, both sides.

23 BY MS. BELINKOFF:

24 Q. To your knowledge, Mr. Ripka, did the Employer until 2014

25 pyramid the two classifications of discipline, A and B?
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1 A. No.

2 Q. Okay. Now, does the Union have its own Union meetings?

3 A. Yes .

4 Q. How often do you have those?

5 A. The first and third Wednesday of every month.

6 Q. Did you have a meeting near the beginning of 2014?

7 A. Yes.

8 Q. Do you recall when that was?

9 A. February 5th.

10 Q. Who ran that meeting?

11 A. I did.

12 Q. And to the best of your recollection, what did you say in

13 that meeting?

14 MR. BOYLE: Objection, relevance.

15 THE JUDGE: What is the relevance?

16 MS. BELINKOFF: It will play out in just a few more

17 questions. It's about negotiations.

18 THE JUDGE: Okay. What the Union said to each other is

19 not -- I mean, I don't at this point see the relevance of what

20 the Union -- in other words, that's what the Union thought. I

21 don't know that --

22 MS. BELINKOFF: Well, it's background to --

23 THE JUDGE: Tell me how it matters. Just like it doesn't

24 matter what the Company thought.

25 MS. BELINKOFF: Sure. The evidence will show that they
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1 wanted to negotiate new discipline and new safety rules.

2 THE JUDGE: But the question would be whether they conveyed

3 that to the Company?

4 MS. BELINKOFF: Correct.

5 THE JUDGE: That would be relevant.

6 BY MS. BELINKOFF:

7 Q. Was the Union notified what the Employer wanted a policy

8 meeting in February of 2014?

9 A. Yes .

10 Q. How were you notified?

11 A. By Shawn Miller.

12 Q. What did she say?

13 A. She said that they were -- there was a policy meeting on

14 February 14th.

15 Q. And did you attend that meeting?

16 A. Yes.

17 Q. Who was there for the Company?

18 A. Mr. Turecky, Shawn Miller, Darryl Sharp, Junior Russell.

19 Q. And who attended for the Union?

20 A. Myself, Eric Robb, Tom Hoover, Tom Evock, Bill McElwain and

21 Tony Zeigler.

22 Q. Who ran that meeting?

23 A. Martin Turecky.

24 Q. To the best of your recollection, what did he say?

25 A. He started the meeting off with safety, and then he
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1 proceeded to tell us that they were changing the work rules, and

2 Shawn Miller passed out a copy of the work rules and absenteeism

3 policy.

4 Q. I'm sorry. What was the last thinq?

5 A. With the work rules and the absenteeism.

6 (Joint Exhibit No. 4 was marked.)

7 Q. I'm showing you what has been previously marked as Joint

8 Exhibit 4. Can you identify that?

9 A. Yes. That was a copy of the changes.

10 MS. BELINKOFF: I move Joint Exhibit 4.

11 MR. BOYLE: No objection.

12 THE JUDGE: It's received.

13 (Joint Exhibit No. 4 was admitted.)

14 Q. Did Mr. Turecky say when these rules would be implemented?

15 A. Yes, March 1st.

16 Q. Did he discuss the changes the Company wanted to make in any

17 way?

18 MR. BOYLE: Objection to leading the witness this way.

19 THE JUDGE: Well, he can first exhaust his memory of what

20 was said.

21 Q. What, if anything, was said by Mr. Turecky besides handing

22 out that they were going to change --

23 A. He asked if the Union had any comments.

24 Q. What did the Union say in response?

25 A. We took a caucus, and the committee talked with each other.
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1 Q. When you came back, what did the Union say?

2 A. We said we had no comments at this time about the changes.

3 Q. Did Mr. Turecky say anything to you at that point?

4 A. Again, he said that -- that's when he said that they were

5 going to implement them, and at that time, I said we were going

6 to file a grievance on the implementation.

7 Q. Did Mr. Turecky say anything back to you?

8 A. He said that we couldn't file a grievance because they were

9 not in the contract anywhere.

10 Q. And what, if anything, did the Union respond?

11 A. Our response was that we were filing a grievance at that

12 time anyway.

13 Q. And did you further discuss the rules at that meeting?

14 A. No.

15 Q. Did the Union file a grievance?

16 A. No.

17 Q. Did you have a conversation with Mr. Turecky after the end

18 of the meeting of the 14th?

19 A. Yes.

20 Q. Can you tell us what was said and by whom?

21 A. Myself and Bill McElwain approached Mr. Turecky and told him

22 that we were withdrawing the grievance and that we wanted to

23 talk about the work rules.

24 Q. What, if anything, was Mr. Turecky's response?

25 A. He said that would be fine and we would have a meeting.
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1 Q. Was a meeting date set?

2 A. Yes .

3 Q. For when?

4 A. February 25th.

5 Q. Did the Union receive minutes of that meeting on the 14th?

6 A. Yes.

7 (Joint Exhibit No. 5 was marked.)

8 Q. I'm showing you what has been marked as General Counsel 5,

9 and ask if you can identify that?

10 A. These are the policy meeting notes from February 14, 2014.

11 THE JUDGE: Is this Joint 5?

12 MS. BELINKOFF: This is Joint Exhibit 5. I move Joint

13 Exhibit 5 into evidence.

14 MR. BOYLE: No objection.

15 THE JUDGE: It's received.

16 (Joint Exhibit No. 5 was admitted.)

17 THE JUDGE: Very quickly, you said you told Mr. Turecky that

18 you were withdrawing the grievance. Was there ever a grievance

19 filed that you withdrew?

20 THE WITNESS: It was just a first step, and first step is

21 verbal.

22 THE JUDGE: Verbal?

23 THE WITNESS: Yes.

24 THE JUDGE: Okay. General Counsel's 5 is received.

25 Q. Now, before that next meeting which you arranged with
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1 Mr. Turecky, what did the Union do?

2 A. We sent -- the Company was sent a notice asking for

3 information on why they changed the work rules and absenteeism

4 policy.

5 Q. And I'm showing you what has been previously marked as Joint

6 Exhibit 6. Can you identify that, please?

7 A. Yes. This is a notice sent to the Company from the local's

8 recording secretary, Curt Poorman, asking for information.

9 MS. BELINKOFF: Now, I move General Counsel 6.

10 MR. BOYLE: No objection.

11 THE JUDGE: It's received.

12 (Joint Exhibit No. 6 was admitted.)

13 Q. Did the parties have another meeting?

14 A. Yes, on February 25th.

15 Q. All right. And who ran that meeting?

16 A. Mr. Turecky.

17 Q. Who was there for the Company?

18 A. Mr. Turecky, Shawn Miller, Darryl Sharp, Ryan Fisher and

19 then Junior Russell.

20 Q. Who was there for the Union?

21 A. Myself, Tom Hoover, Tom Evock, Bill McElwain, Eric Robb and

22 Ralph Houser.

23 Q. Who ran that meeting?

24 A. Mr. Turecky.

25 Q. And to the best of your recollection, what did he say in

JA000085

USCA Case #16-1249      Document #1644983            Filed: 11/07/2016      Page 89 of 528



37

1 that meeting?

2 A. He asked what our comments were about the work rules, and

3 the Union started out with why the absenteeism policy was

4 changed and added into the Group A work rules, and we asked if

5 it was -- if there was a problem with it, and Mr. Turecky

6 commented that there was a three-percent workforce abusing the

7 policy.

8 Q. What, if anything, did the Union respond to that?

9 A. We did not agree with that three percent because for the

10 last two years, I've been on that as a Union steward and --

11 Q. Did you say this to Mr. Turecky?

12 A. Yes.

13 Q. Go ahead.

14 A. Because I didn't believe that there was a -- that it was a

15 three-percent problem because myself or none of the other Union

16 stewards were in with anybody when even their verbal warning,

17 with which would have been six occurrences, in the last two

18 years.

19 Q. Okay. What, if anything, else did the Union say?

20 A. We also didn't like that it was included into the Group A

21 work rules; and, also, we didn't like that we had to use our

22 PH days, our personal holidays, as part of that new work rule

23 and absenteeism policy.

24 Q. Do you recall anything else that the Union raised?

25 A. Pardon me?
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1 Q. Do you recall anything else that the Union raised?

2 A. Yes. We didn't like the tardy, the three times being tardy,

3 and then that also went into the Group A work rules.

4 Q. Do you remember anything else?

5 A. Yes. At that time after discussion of what we didn't like

6 about the absenteeism policy and that, then we said we would

7 entertain -- we wanted to keep the policy we currently had, but

8 we would entertain that the days could be shortened up, the

9 number of days before the policy, when it took effect as far as

10 under discipline.

11 And the Company took a caucus for 15 minutes or so, came

12 back, didn't respond to our position on the absenteeism, and

13 Mr. Turecky just asked what else don't we like about the work

14 rules.

15 Q. And what did you respond to Mr. Turccky's question about

16 what you didn't like about the --

17 A. We didn't like the pyramiding. We didn't feel that that was

18 fair, and we didn't like that at all. There was -- under the

19 change in that it went from a rolling calendar year to a

20 calendar year for when the discipline dropped off, it said it

21 was listed as normally might drop off, and we didn't like that

22 word "normally."

23 And, also, that one of the work rules was insubordination,

24 and we raised a question about if it was a safety item, if

25 somebody was told it was a safety item, to do something that was
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1 unsafe, that they didn't want to get -- we didn't want an

2 employee to get wrote up for insubordination for a Company

3 person telling them to do something unsafe.

4 Q. Did Mr. Turecky respond to the issues that the Union stated

5 it didn't like?

6 A. They said at that time they would take the word "normally"

7 out of the sentence and that they would look at changing about

8 the insubordination.

9 Q. Did he respond anymore specific way about the grid?

10 A. No.

11 Q. Was the Union ever provided with the information that it

12 requested?

13 A. Yes.

14 Q. Did you receive any response from the Employer about that?

15 A. Yes. We got a letter from the Company. It was sent to the

16 committee chairman stating that they didn't need to give us any

17 information because it was not a negotiable item.

18 (Joint Exhibit No. 7 was marked.)

19 Q. And I'm showing you what has been marked as Joint Exhibit 7.

20 Can you identify that?

21 A. Yes. This is the letter that was addressed to Ralph Houser,

22 the committee chairman, on the reason why the Company felt that

23 they didn't have to give us any information.

24 MS. BELINKOFF: I move Joint Exhibit 7.

25 MR. BOYLE: No objection.
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2 in your testimony?

3 THE WITNESS: Yes.

4 THE JUDGE: It's received.

5 (Joint Exhibit No. 7 was admitted.)

6 Q. Did the Union receive minutes of the meeting on the 25th?

7 A. Yes.

8 (Joint Exhibit No. 8 was marked.)

9 Q. And I'm showing you what has been marked as Joint Exhibit 8.

10 Can you identify that?

11 A. Yes. This the policy meeting minutes from February 25,

12 2014.

13 MS. BELINKOFF: Move Joint Exhibit 8.

14 MR. BOYLE: No objection.

15 THE JUDGE: Received.

16 (Joint Exhibit No. 8 was admitted.)

17 Q. Now, at that meeting on the 25th, did the Employer hand out

18 any documents?

19 A. No. The policy meeting minutes.

20 Q. Well, you didn't get those on the 25th, did you?

21 A. Pardon me?

22 Q. Did the Union receive new work rules?

23 A. Yes.

24 Q. And when did you receive new work rules?

25 A. We received a revised copy email on the 27th of February.
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1 Q. All right. At the end of the meeting on the 25th, was there

2 any discussion of a further meeting?

3 A. Yes. Mr. Turecky said we would have another meeting before

4 the implementation.

5 Q. Did you have another meeting?

6 A. No.

7 Q. What happened?

8 A. We received the revised copy in the email.

9 (Joint Exhibit No. 9 was marked.)

10 Q. I'm showing you what has been marked as Joint Exhibit 9, and

11 ask if you can identify that? Can you identify that?

12 A. Yes. This is the copy of the revised addition of the work

13 rules.

14 MS. BELINKOFF: I move Joint Exhibit 9.

15 MR. BOYLE: No objection.

16 THE JUDGE: Did you receive these the 27th by email? Did

17 the Union receive these?

18 THE WITNESS: Yes. The committee received them in email.

19 THE JUDGE: On the 27th of February?

20 THE WITNESS: Yes.

21 THE JUDGE: That's received.

22 (Joint Exhibit No. 9 was admitted.)

23 BY MS. BELINKOFF:

24 Q. Have these rules been implemented?

25 A. Yes.
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1 Q. Mr. Ripka, has there been any other time that the Union

2 requested to bargain over rules, policy and discipline?

3 A. Yes .

4 Q. When was that?

5 A. In 2006.

6 Q. And how did that come up?

7 A. The Company approached the Union committee in a policy

8 meeting with a change of work rules.

9 Q. Can you remember in anymore detail what those were about?

10 A. They were a lot more strict with work rules and discipline.

11 Q. A lot more strict than what?

12 A. Pardon me?

13 Q. A lot more strict than what?

14 A. Than the current rules that we were going by.

l5 Q. And at that time, it would be the work rules that have been

16 previously identified as Joint Exhibit 2?

17 MR. BOYLE: Objection.

18 A. Yes.

19 MR. BOYLE: Leading the witness.

20 THE JUDGE: Overruled.

21 Q. What did the Union do in 2006?

22 A. We sent notification to the Company asking to bargain over

23 the work rules.

24 (GC Exhibit No. 7 was marked.)

25 Q. I'm showing you what has been marked as General Counsel
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1 Exhibit 7. Can you identify that?

2 A. Yes. It's a request sent to Mark Messenger, the plant

3 manager, on bargaining over the new rules policy.

4 MS. BELINKOFF: Move General Counsel 7.

5 MR. BOYLE: One second.

6 Can I ask a few questions on voir dire?

7 THE JUDGE: Sure.

8 VOIR DIRE EXAMINATION

9 BY MR. BOYLE:

10 Q. Mr. Ripka, who is Mr. Poorman?

11 A. He's the recording secretary in Local Lodge D-92.

12 Q. Okay. And how did you come into possession of this

13 document?

14 A. It's a copy in our files.

15 Q. How did you come into possession of it?

16 A. I retrieved it out of our files at the local hall.

17 Q. When did you do that?

18 A. Last week.

19 Q. Do you have any independent knowledge that this letter was

20 actually sent to the Company?

21 A. Yes.

22 Q. What is that independent knowledge based on?

23 A. That I'm the one that requested Mr. Poorman to send that

24 letter.

25 Q. Now, this letter in the body of it indicates a section that
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1 says to Mark Messenger, plant manager, from Dan Ripka. Do you

2 see that?

3 A. Yes .

4 Q. Okay. Can you explain what that is? Is this some sort of

5 an email that was put into the body of the letter? Do you have

6 any information regarding --

7 A. No. That's just the way the recording secretary draws it

8 up .

9 MR. BOYLE: Well, other than -- we would object based on the

10 only testimony we have so far is this is a letter that was

11 contained in the Union's files, drafted by another person and

12 that Mr. Ripka instructed that person to send that letter. I

13 don't think that establishes a foundation for admitting that

14 this letter was received by the Company.

15 THE JUDGE: Wcll, I am going to admit it. I think it

16 does -- he was the local president, committee chair at the time,

17 and he instructed it to be sent. It's in the files. I mean,

18 you're free to put on testimony that it wasn't received I guess,

19 but I think it is -- it has been sufficiently shown to be likely

20 to be what it appears to be, and I will receive it.

21 (GC Exhibit No. 7 was admitted.)

22 DIRECT EXAMINATION (CONY.)

23 BY MS. BELINKOFF:

24 Q. Did the Union receive a response to what has been marked a

25 General Counsel Exhibit 7?
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1 A. No.

2 Q. What, if anything, occurred after that?

3 A. We sent them another notification asking them to bargain

4 over the work rules.

5 (GC Exhibit No. 8 was marked.)

6 Q. I'm showing you what has been marked as General Counsel

7 Exhibit 8. Can you identify General Counsel 8?

8 A. Yes. This is another letter that we directed to the plant

9 manager, Mark Messenger, requesting to bargain over the work

10 rules.

11 MS. BELINKOFF: I move General Counsel Exhibit 8.

12 MR. BOYLE: The same objection.

13 THE JUDGE: Did you direct that this letter be sent?

14 THE WITNESS: Yes, because we didn't receive any reply to

15 the first letter.

16 THE JUDGE: This letter was in your file?

17 THE WITNESS: Yes.

18 THE JUDGE: The business files of the local?

19 THE WITNESS: Yes.

20 THE JUDGE: When did you retrieve it?

21 THE WITNESS: Last week.

22 THE JUDGE: I'm going to receive it. The objection is noted

23 but I'm going to receive it.

24 (GC Exhibit No. 8 was admitted.)

25 Q. What, if anything, happened at that time concerning the
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1 Company's new rules policy?

2 A. We never had a really formal policy meeting. Within talking

3 to the plant superintendent at the time, which was Rich Fenush,

4 I had asked him what was wrong with our current work rules. His

5 reply was we're having a problem with guys going to the change

6 house way too early, and they wanted to address that. I said,

7 well, why can't we address it under the new -- under the current

8 work rules that you just, if somebody's doing that, then they

9 need to be held accountable for it under the current work rules.

10 And at that time, that was the end of the work rules. The work

11 rules never got implemented.

12 THE JUDGE: I'm sorry to interrupt, and you may have said

13 it, but when was this conversation?

14 THE WITNESS: In 2006.

15 Q. Do you recall when in 2006?

16 A. It would have been after this 11th month, November of 2006.

17 It would have been in December.

18 MS. BELINKOFF: That's all the questions I have at this

19 time.

20 THE JUDGE: Thank you.

21 Your witness.

22 MR. BOYLE: The Employer would request any written

23 statements that have been prepared by Mr. Ripka.

24 THE JUDGE: How long is it?

25 MS. BELINKOFF: IT'S about four handwritten pages.
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1 THE JUDGE: What did you say?

2 MS. BELINKOFF: About four handwritten pages.

3 THE JUDGE: I thought you said 400.

4 MS. BELINKOFF: No.

5 THE WITNESS: That's what I thought she said too. I was

6 like I don't remember writing that many.

7 THE JUDGE: Let's take a ten-minute recess.

8 (Recess taken.)

9 MS. BELINKOFF: Your Honor, just before we start, did you

10 admit Joint Exhibit 9, which is the new rules?

11 THE JUDGE: I believe I did. We could check with the court

12 reporter?

13 THE COURT REPORTER: Yes.

14 CROSS-EXAMINATION

15 BY MR. BOYLE:

16 Q. Mr. Ripka, my name is Gene Boyle. I'm the attorney

17 representing the Company.

18 Now, you testified that you were on the Union's negotiating

19 committee back in 2006; is that correct?

20 A. Yes.

21 Q. And so you're aware that at that point the Company proposed

22 adding a management rights clause to the contract, correct?

23 A. Yes.

24 Q. Were you familiar with the contract that preceded 2006, the

25 2001 contract?
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1 A. Which contract again?

2 Q. The 2001 through 2006 contract?

3 A. Yes .

4 Q. Are you familiar with that contract?

5 A. Yes.

6 Q. Okay. And that contract also had a management rights clause

7 in it as well, didn't it?

8 A. Yes .

9 Q. It was a significantly shorter management right clause; is

10 that correct?

11 A. Yes.

12 Q. And the Company proposed in the 2006 negotiations to expand

13 that management rights clause to cover a lot more topics. Would

14 you say that's correct?

15 MS. BELINKOFF: Objection.

16 THE JUDGE: Sustained. I mean, I don't think he knows the

17 motive. You can maybe just describe --

18 Q. Okay. Are you also familiar with the management rights

19 clause that the Company proposed adding to the contract in 2006?

20 A. Yes.

21 Q. And was that a significantly -- did that proposal cover

22 significantly more topics than the right management clause in

23 the 2001 contract?

24 MS. BELINKOFF: Objection. I think the document states

25 exactly what the management rights clause --
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1 THE JUDGE: Well, we don't have the old one.

2 MS. BELINKOFF: We do actually.

3 THE JUDGE: I'm going to allow that question.

4 A. Yes .

5 THE JUDGE: You can put it in if you would like, and then

6 I'll confirm it for myself.

7 MR. BOYLE: Sure.

8 BY MR. BOYLE:

9 Q. You testified that you are familiar with the 2001 contract?

10 A. Yes.

11 THE JUDGE: You don't have to -- I was just really

12 responding to Ms. Belinkoff. If she wants to do it to confirm

13 or contradict that testimony, that's fine.

14 MR. BOYLE: Do you want this as a joint exhibit or a Company

15 exhibit?

16 MS. BELINKOFF: Company exhibit.

17 (Company Exhibit No. 1 was marked.)

18 Q. Mr. Ripka, I'm going to hand you what we have marked

19 for identification a copy of the document marked as Company

20 Exhibit 1.

21 Can you take a look at that and let me know if, in fact,

22 that is a copy of the 2001 Collective Bargaining Agreement

23 between the Company and the Union?

24 A. It appears to be.

25 Q. Okay. And you testified that you're familiar with that
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1 contract generally?

2 A. Yes .

3 Q. In your position as a member of the Union's negotiating

4 committee; is that correct?

5 A. Yes .

6 MR. BOYLE: We move to admit Company Exhibit 1.

7 THE JUDGE: Any objection?

8 MS. BELINKOFF: Could I have a look it actually?

9 THE JUDGE: It has been offered for Article 1, Section 8?

10 MR. BOYLE: Yes.

11 MS. BELINKOFF: No objection.

12 THE JUDGE: It's received.

13 (Company Exhibit No. 1 was admitted.)

14 Q. Now, you testified that Mr. Messenger, he was the Company

15 spokesperson during those negotiations, is that correct, and I'm

16 referring to the 2006 negotiations?

17 A. Yes.

18 Q. And that he informed the negotiating team that the Company

19 wanted to implement the new management rights clause; is that

20 correct?

21 A. Yes.

22 Q. And that the Union basically said that they had no objection

23 to that being added to the contract; is that correct?

24 A. Can you repeat that, please?

25 Q. Your testimony was that the Union had no objection to that
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1 management rights clause being added to the contract?

2 A. Yes.

3 Q. Do you recall whether or not there was negotiation over what

4 the Company had originally proposed to add as the new management

5 rights clause during those 2006 negotiations?

6 A. Negotiations of what?

7 Q. The management rights clause?

8 A. No.

9 Q. You don't recall any negotiation over that --

10 A. No.

11 Q. -- over that issue?

12 Do you recall did the Company -- did the Union just accept

13 what the Company had proposed as the new management rights

14 clause?

15 A. Yes.

16 Q. And you recall not the Union -- you don't recall the Union

17 asking for any changes to what the Company had proposed?

18 A. No.

19 Q. Do you know whether or not the original proposal that the

20 Company made in 2006 for the new management rights clause

21 included language that would have allowed the Company to change

22 the shift that the employees worked from 8 hours to 12 hours or

23 12 hours back to 8 hours?

24 MS. BELINKOFF: Objection.

25 THE JUDGE: Sustained. The document speaks for itself.
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1 It's in the record, and there's no changes. There was no

2 changes I understood to what was proposed and what was --

3 MR. BOYLE: No. What I'm asking him -- the witness has

4 testified that he doesn't recall the Union requesting any

5 changes to what the original proposal was, and since he's

6 testified that he doesn't recall any, I'm asking him

7 specifically if he recalls negotiation over certain changes that

8 were made to the management rights clause.

9 THE JUDGE: If there was none, then there couldn't be any

10 over anything specific? I didn't understand your question. I

11 thought you were asking what the clause meant essentially.

12 MR. BOYLE: No.

13 THE JUDGE: And that's not going to work.

14 MR. BOYLE: His recollection was exhausted with respect to

15 whether or not the Union proposed any changes to what the

16 Company was proposing.

17 THE JUDGE: You can go ahead. I mean, I understood the

18 testimony that there were none, not that he didn't recall what

19 they were. Maybe you can ask the witness that. Because if

20 there were none, then we don't need to go through specifics of

21 what there weren't.

22 MR. BOYLE: Right.

23 BY MR. BOYLE:

24 Q. Okay. Well, I can put that in through our own witness as

25 well, but I didn't understand --
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1 Mr. Ripka, is your --

2 THE JUDGE: You can call to make sure we're clear.

3 Q. Are you testifying that the Union proposed no changes in

4 2006 to the management rights language that the Company was

5 proposing?

6 A. I don't recall what our proposals was at that time. That

7 would --

8 Q. Fair enough. That was a long time ago.

9 So your testimony is you don't recall the Union making any

10 changes to what the Company was asking to add to the contract,

11 correct?

12 A. No.

13 Q. Do you remember any discussion about what the Company,

14 including subcontractoring language in the management rights

15 clause that the Union didn't want added?

16 MS. BELINKOFF: Objection.

17 THE JUDGE: Overruled.

18 A. I don't recall the discussion of back in -- what the

19 proposals were in 2006 as far as aside of what they were.

20 Q. Okay. And I think I have already asked this, but you don't

21 recall there being discussion about taking out language in the

22 Company's proposal regarding having the right to change the

23 employee's hours of work?

24 A. I don't recall what the proposals were of 2006.

25 Q. Okay. But you testified that whatever was ultimately agreed
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1 to in 2006, there's been no change to that language in the

2 contract since that time; is that correct?

3 THE JUDGE: With regard to management rights?

4 Q. With regard to management rights?

5 A. Yes.

6 Q. Now, in your direct testimony, Counsel for the General

7 Counsel asked you if there had been changes in the absenteeism

8 policy that occurred in 2003. Do you recall that testimony?

9 A. Yes .

10 MS. BELINKOFF: Objection. That's not what I asked. I

11 asked if they had asked to negotiate in 2003.

12 THE JUDGE: I think you might want to follow up. I mean,

13 the record will reflect what the testimony was.

14 Q. Do you recall changes to the Company's attendance policy

15 that were discussed in 2003?

16 A. No.

17 Q. Okay. I'm going to hand you what has been introduced into

18 evidence as GC Exhibit No. 2. Do you have this?

19 These are copies of the policy meeting notes for the May 29,

20 2003 meeting, correct?

21 A. Pardon me?

22 Q. These are copies of the policy meeting minutes for May 29,

23 2003, correct?

24 A. No. This is 10-28-04 that you handed me.

25 Q. Is that GC 2?
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1 THE JUDGE: You handed him GC 3. I'll manage it and I'll

2 get him GC 2.

3 Q. Okay. So these are the policy meeting minutes for May 29,

4 2003, correct?

5 A. Yes .

6 Q. Okay. And I believe your testimony was that this document

7 reflects that the Union had questions about the attendance

8 policy. Is that correct?

9 A. Yes .

10 Q. Okay. I would ask you to direct me to where in the document

11 that this addresses the attendance policy?

12 A. Pardon me?

13 Q. I would ask you to direct us to where in this document the

14 attendance policy is being referred to?

15 A. This habitually late for work or absent.

16 Q. What number is that?

17 A. No. 1.

18 Q. Okay. Anywhere else in this document?

19 A. No.

20 Q. And after this policy meeting occurred in May of 2003, what

21 happened with respect to the attendance policy?

22 A. I don't recall of anything.

23 Q. I think you testified that the policy did not change at that

24 time. Is that correct?

25 A. Yes.

JA000104

USCA Case #16-1249      Document #1644983            Filed: 11/07/2016      Page 108 of 528



56

1 Q. Okay. And then the next thing that you recall happening is

2 the policy meeting that occurred on October 28, 2004; is that

3 correct?

4 A. Correct.

5 Q. Okay. And I would ask you to look at a copy of GC

6 Exhibit 3, which I mistakenly handed you.

7 So these minutes reflect the meeting that occurred where

8 changes were talked about with respect to the attendance policy;

9 is that correct?

10 A. Yes.

11 Q. And directing your attention to Item 6 Q, it indicates that

12 the Union would like to talk about the attendance -- I'm

13 sorry -- the absenteeism policy. Do you see where I'm referring

14 to?

15 A. Yes.

16 Q. Okay. Now, if you drop down, it indicates that the Union

17 feels that time off that was negotiated should not count against

18 the Company's proposed 12 days. Do you see where I'm referring

19 to?

20 A. Yes.

21 Q. Okay. What was the discussion? What does the Company's

22 proposed 12 days refer to?

23 A. I don't recall what their the 12 days referred to.

24 Q. Isn't it correct that it was the Company that raised this

25 issue to the Union and had proposed the policy that included

JA000105

USCA Case #16-1249      Document #1644983            Filed: 11/07/2016      Page 109 of 528



57

1 discipline at 12 days of absenteeism?

2 A. No. We approached the Company and that's what they came

3 back with.

4 Q. Okay. So it's your testimony that at some point, you made a

5 proposal and the Company responded that there should be a 12-day

6 limit on absenteeism?

7 A. Yes.

8 Q. Okay. I want to jump forward to the meetings that took

9 place with respect to the changes in the current rules that were

10 implemented on in March of this year.

11 Now, you testified that those changes were first proposed to

12 you in the meeting that took place on February 14th; is that

13 correct?

14 A. Yes.

15 Q. And at that time, Mr. Turecky went through those changes

16 that the Company wanted to make with you; is that correct?

17 A. Yes.

18 Q. And the parties then took a brief break, and the Union came

19 back in and indicated that they didn't want to discuss those

20 now, but they would be filing a grievance or that they were

21 filing a grievance over the changes; is that correct?

22 A. Yes.

23 Q. Then thereafter, you went back and spoke with Mr. Turecky

24 after the meeting and indicated that the Union had changed its

25 position, was withdrawing its grievance and wanted to meet to
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1 discuss the Company's proposed changes; is that correct?

2 A. Yes .

3 Q. Then the next meeting occurred on February 25th to continue

4 discussing the work rule changes?

5 A. Yes .

6 Q. At that meeting, was there a discussion to your recollection

7 regarding the Company's response to the Union's information

8 request?

9 A. Yes .

10 Q. And who was involved in that discussion?

11 A. Mr. Turecky.

12 Q. Okay. And did he explain to you -- what did Mr. Turecky say

13 about the Union's information request?

14 MS. BELINKOFF: I have an objection that there's in evidence

15 the letter that was given with the Employer's response.

16 THE JUDGE: I think discussion about the Employer's response

17 is relevent, that the parties had, so overruled.

l8 A. He just commented on the letter that we received.

19 Q. Do you remember what he said?

20 A. He pretty much just read the letter saying that that's what

21 the Company's position was.

22 Q. All right. So he gave you the letter at the meeting; is

23 that correct?

24 A. Yes.

25 Q. And then the discussion turned to the Union's specific
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1 concerns with the rules that the Company was proposing; is that

2 correct?

3 A. Yes .

4 Q. I think you testified that you listed a number of things

5 that you didn't like about those rules. Is that correct?

6 A. Yes.

7 Q. Could you take a look at what we have introduced into

8 evidence as Joint Exhibit 8, which is the policy minutes for

9 that meeting? Do you have those?

10 A. Yes.

11 Q. And you have seen these before, and these are the policy

12 minutes that were in the Union's files; is that correct?

13 A. Yes.

14 Q. Are these minutes an accurate statement of what transpired

15 at the meeting?

16 A. Yes.

17 Q. Directing your attention to where it says Point No. 4, the

18 Union wanted discipline progression, that language changed from

19 the word "normally" to making it that it will be reset.

20 Do you see where I'm referring to?

21 A. Yes.

22 Q. Okay. And did the Company make that change in response to

23 the Union's request?

24 A. Yes.

25 Q. And then No. 5 states that the Union would like

JA000108

USCA Case #16-1249      Document #1644983            Filed: 11/07/2016      Page 112 of 528



.1

1 clarification on what authorized use of the phone means.

2 THE JUDGE: Unauthorized.

3 Q. Pardon me. Unauthorized use of the Company phone means, do

4 you see that?

5 A. Yes.

6 Q. Okay. And did the Company make a change with respect to the

7 Union's concern on that point?

8 A. They clarified it.

9 Q. And, in fact, they actually took that rule out of the rules,

10 correct? You can refer to Joint Exhibit No. 9 if you would like

11 to, but I'm just asking you what your recollection is.

12 MS. BELINKOFF: I object on the grounds of relevance. We're

13 not -- General Counsel isn't claiming that the actual rules

14 changes were inappropriate.

15 MR. BOYLE: I think it's relevant because it shows that we

16 were engaged in these discussions with the Union.

17 THE JUDGE: I'm going to allow the testimony. You can argue

18 post hearing the relevance. We're here to discuss what happened

19 at a meeting, at these meetings.

20 BY MR. BOYLE:

21 Q. So, Mr. Ripka, do you recall that the Company dropped that

22 rule regarding unauthorized usage of the Company phone?

23 A. Yes.

24 Q. And you mentioned that there was also some response to your

25 concerns about insubordination and a write-up for
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1 insubordination if it involved a safety issue, correct?

2 A. Yes .

3 Q. What do you recall being done about the Union's concern on

4 that point?

5 A. That safety wouldn't be -- would be reviewed before it

6 became a concern.

7 Q. Was that satisfactory to the Union?

8 A. Pardon me?

9 Q. Was that satisfactory to the Union?

10 A. Yes.

11 Q. Now, referring to your testimony regarding General Counsel

12 Exhibits 7 and 8, these letters in November of 2006, you

13 testified that you instructed Mr. Poorman to send these letters,

14 correct?

15 A. Yes.

16 Q. And then after the letters were sent, there were some

17 discussions about these work rules, and I didn't quite get your

18 testimony clearly. You said there was not a policy meeting, but

19 you had a discussion with somebody from the Company; is that

20 correct?

21 A. Yes.

22 Q. And who was that person?

23 A. Rich Fenush.

24 Q. What was Mr. Fenush's position?

25 A. He was the superintendent.
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1 Q. And tell me again what you recall being said in that

2 conversation?

3 A. That I questioned him what was wrong with the work rules

4 that we were already -- that we were currently under and why

5 were they changing them, and his big concern was about the

6 employees going to the change house too early, and I said, well,

7 why don't you address that under the current rules because the

8 rules, the current rules also would address that.

9 Q. Do you recall if the Company had made any proposed changes

10 in the work rules in writing over this issue?

11 A. Yes. We received a copy.

12 Q. And do you have a copy with you?

13 A. No.

14 Q. Do you know where you got the copy?

15 A. No.

16 Q. When is the last time you saw a copy?

17 A. It would have been prior to that meeting with Rich in late

18 2006.

19 Q. And I believe you testified that these GC 7 and GC 8 you

20 obtained when you searched the Union's files in connection with

21 preparing for this case. Is that correct?

22 A. Yes.

23 Q. And a copy of those work rules that the Company was

24 suggesting was not in your file?

25 A. No.
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1 Q. But your recollection is that it had to do with employees

2 leaving their posts early and going to the change house?

3 A. There was numerous changes. That was not the only change.

4 Q. Okay. But your discussion with Mr. Fenush had to do with

5 changes to the work rule?

6 A. The rules in general.

7 Q. Okay. And your position was that the Company could address

8 all those issues under the existing rules?

9 A. Yes .

10 Q. And from that point forward, was there any changes made to

11 the work rules that you're aware of until the changes that we're

12 talking about today?

13 A. That is correct.

14 Q. There was none?

15 A. No.

16 Q. There was none?

17 A. No.

18 Q. Okay. Mr. Ripka, were you a member of the Union's

19 negotiating committee, I believe you said you were, for the

20 current Collective Bargaining Agreement --

21 A. Yes.

22 Q. -- negotiations?

23 Q. Yes, you were?

24 A. Yes.

25 Q. And is it true that the Union made proposals to change the
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1 existing management rights language? Is that correct?

2 A. No.

3 Q. That's not correct?

4 A. The language or --

5 Q. I'm just asking you if you remembered was the Union

6 proposing to change the management rights language in the

7 current contract during this last negotiation?

8 A. I don't understand the question.

9 Q. Okay. That's fair enough.

10 So you were a member of the negotiating committee for the

11 current contract; is that correct?

12 A. Yes.

13 Q. And were you involved in putting together the Union's

14 proposals for those negotiations?

15 A. Yes.

16 Q. Are you familiar with those proposals?

17 A. Yes.

18 Q. I'm asking were there proposals -- were there Union

19 proposals to change the language in Article 1, Section 8, the

20 management rights clause of the contract?

21 A. Yes.

22 Q. And were any of those proposals made -- or I'm sorry. Were

23 any of those proposed changes made?

24 A. No.

25 MR. BOYLE: That's all I have.
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1 THE JUDGE: Thank you.

2 Any follow-up?

3 MS. BELINKOFF: Just a few.

4 REDIRECT EXAMINATION

5 BY MS. BELINKOFF:

6 Q. You were asked on cross-examination, Mr. Ripka, about the

7 policy meeting about absenteeism in October of '04, and your

8 attention was directed to question and answer I guess, a

9 discussion in the minutes on 6 Q?

10 THE JUDGE: What was the exhibit? I want to show the

11 witness the exhibit.

12 Q. GC 3, and if you would look at 6 Q?

13 A. Yes.

14 Q. Okay. Do you recall if that discussion involved anything

15 relating to the personal holidays?

16 A. Yes. The time off, the negotiated time off, which is the

17 personal holiday, not counting toward the Company's proposed

18 12 days.

19 Q. So personal holidays are contained in the Collective

20 Bargaining Agreement?

21 A. Yes.

22 Q. Now, you were also asked on cross-examination a question

23 regarding the new work rules that became effective March 1st,

24 and that would be Joint Exhibit 9, and you had testimony that

25 the Union was concerned about a rule that would give an employee
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1 an infraction of insubordination, and you were

2 concerned about what if the supervisor asked about a

3 safety issue. Do you recall that?

4 A. Yes.

5 Q. Was any change actually made to that rule between

6 the proposed rule changes and what was implemented?

7 A. I don't believe so.

8 Q. I do have a follow-up question. Did the Union

9 ever receive -- did you ever discuss with the Employer

10 a response to your information request after February

11 of 2014?

12 A. Yes.

13 Q. When was that?

14 A. Late August.

15 Q. And who was involved in the discussion?

16 A. Myself and Ralph Houser spoke with Darryl Sharp,

17 and he told us that he was filling in for Mr. Turecky

18 and he was supposed to inform us that there wasn't any

19 written information that we asked for, that they just

20 changed the -- they met and changed the work rules and

21 absenteeism policy because they thought that there was

22 a better way to run the business.

23 MS. BELINKOFF: No further questions.

24 THE JUDGE: Any follow-up?

25 MR. BOYLE: One second.
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1 Nothing further.

2 THE JUDGE: Thank you.

3 You're excused.

4 (Witness excused.)

5 THE JUDGE: Do you have more witnesses?

6 MS. BELINKOFF: I have I think one more witness if y

7 just give me a minute, maybe it will be a short one.

8 THE JUDGE: I would like to go ahead and finish your

9 before we talk about lunch.

10 MS. BELINKOFF: Sure. Let's go off the record just

11 minutes.

12 (Recess taken.)

13 MS. BELINKOFF: Call Ralph Houser.

14 (The witness was administered the oath.)

15 THE JUDGE: Proceed.

16 RALPH HOUSER

17 called as a witness by the Counsel for the General

18 Counsel, having been first duly sworn, as hereinafter

19 certified, was deposed and said as follows:

20 DIRECT EXAMINATION

21 BY MS. BELINKOFF:

22 Please state your name and spell sit for the record,

23 please?

24 A. Ralph Houser, Jr.

25 Q. What is your address?
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1 A. 1277 Valley View Road, Bellefonte, Pa.

2 Q. Are you currently employed?

3 A. Yes.

4 Q. By whom?

5 A. Graymont PA.

6 Q. How long have you been employed by Graymont?

7 A. Approximately, 13 years.

8 Q. What is your job there?

9 A. Utility miner.

10 Q. Are you familiar with the Union we've been referring to,

11 Local Lodge D-92?

12 A. Yes.

13 Q. How long have you been a member of the Union?

14 A. Approximately, 13 years, since I started.

15 Q. Do you hold any positions with the Union?

16 A. I'm the chairman of the grievance and policy committee.

17 Q. How long have you held that position?

18 A. Since January 1, 2014.

19 Q. Do you recall attending a policy meeting in late February of

20 2014?

21 A. Yes.

22 Q. Can you tell us who was there for the Employer?

23 A. Martin Turecky, Darryl Sharp, Junior Russell, Ryan Fisher

24 and Shawn Miller.

25 Q. And who was there for the Union?
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1 A. Tom Evock, Tom Hoover, Bill McElwain, Tony Zeigler, myself,

2 Dan Ripka and Eric Robb.

3 Q. Who ran that meeting?

4 A. Martin Turecky?

5 Q. To the best of your recollection, what did Mr. Turecky say

6 at that meeting?

7 A. He said he received the information, the request of

8 information from the Union regarding the work rules, and he said

9 that referring to the management rights that he didn't have to

10 give us any information and he had no obligation to bargain over

11 it.

12 Q. And did he provide any documentation of that?

13 THE JUDGE: What was the question?

14 Q. Did he provide any documentation of what he just said?

15 A. Yes. Yes, the work rules.

16 Q. Okay. Would you take a look at -- well, nevermind.

17 Did the Union receive a formal response to its information

18 request?

19 A. No -- yes, yes.

20 Q. Which is it?

21 A. I'm sorry. I'm sorry. Yes.

22 Q. I believe would you look at Joint Exhibit 6 I believe it is.

23 Joint Exhibit 7. I'm sorry. Can you identify that?

24 A. Yes.

25 Q. What is it?
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1 A. It's the response to the letter that we sent the Company.

2 Q. Okay. Now, turning your attention to this meeting that

3 we're discussing, what else did Mr. Turecky say that you can

4 recall?

5 A. The Union wanted to talk about it.

6 Q. What did Mr. Turecky say?

7 A. Mr. Turecky said, he said that we would negotiate that and

8 he was willing to talk to us about it at that time, the rule

9 changes, the work rule changes.

10 Q. What did the Union say?

11 A. We said we were willing to talk about it.

12 Q. Did the Union go further than that?

13 A. Yes. We discussed our concerns over the changes.

14 Q. To the best of your recollection, what did the Union say?

15 A. We wanted to discuss the absenteeism policy. We wanted more

16 days. They had the new absenteeism policy that the Company

17 proposed, and we wanted A and B discipline kept separate. We

18 wanted to -- the progressive discipline, we wanted some wording

19 changes in that, the discipline progression.

20 Q. I'm sorry. I didn't hear you. What did you say about --

21 A. We wanted a few minor word changes in the discipline

22 progression.

23 Q. Can you give me an example?

24 A. I believe it was normally, we said that we wanted the

25 normally taken out of it.
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1 Q. Okay. Do you recall anything else?

2 A. The absenteeism, we wanted the absenteeism policy kept

3 separate from the work rules.

4 Q. Okay. How did this meeting end?

5 A. We had a little more discussion, and we were left with

6 the -- the Union was left with the understanding --

7 MR. BOYLE: Objection.

8 THE JUDGE: Just tell us what was said.

9 Q. Just tell us what was said.

10 THE JUDGE: Sustained.

11 A. We were told that we were going to have another --

12 MR. BOYLE: Objection. I would like the witness if he's

13 going to talk about who was speaking to identify who was --

14 A. Okay. Martin Turecky told us that we would probably have

15 another meeting for the work rules before March lst.

16 Q. Did you have another meeting before March 1st?

17 A. No, we didn't.

18 Q. Were the work rules implemented on March 1st?

19 A. Yes, they were.

20 MS. BELINKOFF: No further questions.

21 THE JUDGE: Your witness.

22 CROSS-EXAMINATION

23 BY MR. BOYLE:

24 Q. Mr. Houser, after Mr. Turecky allegedly said that they

25 would probably have another meeting, did the Union to your
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1 knowledge ever request another meeting prior to March

2 1, 2014?

3 A. No.

4 MR. BOYLE: Nothing further.

5 THE JUDGE: Okay. Thank you. You're excused.

6 (Witness excused.)

7 MS. BELINKOFF: That's all, Your Honor.

8 THE JUDGE: General Counsel rests?

9 MS. BELINKOFF: We rest.

10 THE JUDGE: Let's go off the record for a moment.

11 (Recess taken.)

12 MR. BOYLE: The Employer calls Martin Turecky.

13 (The witness was administered the oath.)

14 THE JUDGE: Proceed.

15 MARTIN TURECKY

16 called as a witness by the Company, having been

17 first duly sworn, as hereinafter certified, was

18 deposed and said as follows:

19 DIRECT EXAMINATION

20 BY MR. BOYLE:

21 Q. Martin, could you state your full name and spell

22 your last name, please?

23 A. Martin Turecky, T-U-R-E-C-K-Y.

24 Q. Where are you currently employed?

25 A. At Graymont PA.
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1 Q. How long have you been employed by Graymont?

2 A. Since March last year, 2013.

3 Q. March of 2013?

4 A. Yes .

5 Q. What is your current position at the Company?

6 A. I'm plant manager.

7 Q. And where is Graymont located?

8 A. We actually have the three locations. One is in Pleasant

9 Gap. One is in Bellefonte and a small plant in Domine.

10 Q. You are the plant manager over all three of those

11 facilities?

12 A. Yes.

13 Q. How long have you held the position of plant manager?

14 A. Since I started with Graymont.

1~ ~. T know that Mr. Ripka gave a description of the Company.

16 Can you just give a little bit more of a description of what the

17 Company does?

18 A. Yeah. The Company is actually privately owned. We have

19 about 19 plants for the lime production across Canada and U.S.,

20 and Upstate, New York and Quebec, and we have a small division

21 in Vancouver. Our major business is the lime production.

22 And as was stated before, lime is used in whatever

23 industries for glass making, steel making, paper making. A lot

24 of it is used for environmental applications, clarifying water,

25 air emissions.
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1 Q. And here in the Pleasant Gap area, can you describe kind of

2 the operations of that facility?

3 A. It's pretty standard. We have an underground mine where we

4 take our limestone from. That limestone is broken into the

5 pails into the lime and stored for distribution.

6 Q. Okay. The mine operation is separate from the surface

7 operation?

8 A. No. It's the same facility.

9 Q. It's one facility, but they're two different parts of

10 the operation?

11 A. Physical location is different, yeah.

12 Q. I think there's testimony there's about 150 employees. Is

13 that correct?

14 A. That is correct.

15 Q. Do you know how many employees are represented by the Union?

16 A. It's 30 people working in management, so the rest of it is

17 represented by the Union. It's about 56 I believe miners and

18 73 people in the plant operation and 11 people in Bellefonte.

19 Q. And do you know approximately how long the Union has

20 represented the employees?

21 A. Just from what I was told, it's from the sixties.

22 Q. Excuse me?

23 A. I was told it's from sixties. I personally don't know, but

24 I was told from the sixties.

25 THE JUDGE: I think you said, but how long have you worked
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1 for Graymont?

2 THE WITNESS: I started in March 2013.

3 Q. Tell us a little bit about your responsibilities as the

4 plant manager.

5 A. The first responsibility is to manage safety in the plant.

6 I manage day-to-day operation of all of the facilities. I

7 propose yearly budget, responsible for delivering a yearly

8 budget for operations, look at a future development, buying new

9 properties for Graymont, responsible for managing and

10 communicating with the unions.

11 Q. With the unions?

12 A. Yes.

13 Q. Okay. And with respect to your responsibilities in

14 communicating with the unions, can you be a little more specific

15 as to what your role is in that regard?

16 A. Certainly.. I participate in policy meetings, discuss

17 grievances, kind of the final call on disciplinary actions, and

18 I am part of the team which negotiates the contract.

19 Q. Okay. Were you involved in the issues that we are

20 discussing here in this case?

21 A. Yes.

22 Q. Okay. Specifically, the work rules and the attendance

23 policy changes, were you involved in making those changes?

24 A. Yes.

25 Q. Do you recall when the issue of those changes was first
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1 brought up with the Union?

2 A. It was in February of 2013.

3 Q. Okay. And what do you recall about how those changes were

4 brought to the Union's attention?

5 A. Well, we called for a policy meeting, and we used the policy

6 meeting as a vehicle to present the idea.

7 Q. Okay. When did the Company first start making these

8 changes -- strike that. Strike that.

9 Can you take a look at what we have introduced into record

10 as Joint Exhibit 2? Do you recognize that document?

11 A. Yes.

12 Q. What is that?

13 A. That's the work rules, which were in use prior to the

14 changes.

15 Q. Okay. Now, I would ask you to take a look at what has been

16 entered as Joint Exhibit 4. Do you recognize that document?

17 A. Yes, I do.

18 Q. What is that?

19 A. It's the first proposal, which was discussed at a meeting on

20 February 14th.

21 Q. Okay. So this is the proposal that -- the Company's first

22 proposal regarding changing of the work rules; is that correct?

23 A. Correct.

24 Q. Can you take us through what changed? What changes was the

25 Company proposing?
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1 A. Well, there was a lot of clarifications made because as it

2 was stated before. There was work rules and the absenteeism

3 policy, and there were, for example, two issues in Paragraph A I

4 believe when we were discussing tardiness and the other one was

5 loafing on the job, so it was kind of doubling on those things,

6 so those were taken out for clarify.

7 There was some language clarified because we had on some

8 infractions specifically said on the infractions that it would

9 lead to discipline action, and discipline actions were defined,

10 so it was taken out for clarify clarity as well.

11 Some, of course, major changes which were mentioned here

12 before was changing the number of the days which would start

13 disciplinary action, but I want to state that we didn't change

14 the progression. We just changed the number of the days leading

15 towards the progression, so that progression stayed in as

16 before. And there was clarification on combining the discipline

17 from two groups, A and B. We have always believed that

18 that's -- because it was listed as a common --

19 MS. BELINKOFF: Objection. He can just say what the changes

20 are.

21 THE JUDGE: That's right. Don't give the background on what

22 the Company believed. Just what you're conveying are changes --

23 A. So we made a --

24 THE JUDGE: -- made to the proposal.

25 A. We made a clarification --
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1 THE JUDGE: Whenever I'm talking, just let me finish, so

2 it's clear for the record. If we talk over each other, then

3 it's not clear for the record.

4 But what you're answering is what changes to the proposed,

5 the initially proposed change work rules that the Company ended

6 up making, correct?

7 THE WITNESS: Correct.

8 THE JUDGE: Okay. Continue.

9 A. So in addition, I recall we made the clarification on

10 combining the infractions in the Group A and B; and,

11 specifically, we made kind of a matrix, which would show any

12 combination of the possible discussions or different

13 interpretations.

14 Q. Okay. Thank you.

15 At the time that the Company made these proposed changes,

16 was there a separate document entitled Attendance Policy?

17 A. Yes.

18 Q. Could you take a look at Joint Exhibit 3. Is that the

19 separate absenteeism policy that was in place at the time?

20 A. Yes.

21 Q. Now, you testified that you made some changes with respect

22 to absenteeism when you were describing the changes in the

23 proposed work rules.

24 What were the changes regarding the absenteeism policy that

25 the Company was proposing?
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1 A. I think the easiest way to describing it would be that

2 instead of six days which would lead them to the progressive

3 discipline, we had one day, and then it would start to lead to

4 the progressive discipline.

5 Q. Okay. Did the Company propose maintaining a separate

6 absenteeism policy at that time?

7 A. No. We integrated it into the work rules.

8 Q. Now, I think you testified that you shared these proposed

9 rules, Joint Exhibit 4, with the Union at that February 14th

10 policy meeting. Correct?

11 A. Correct.

12 Q. And do you recall who attended that meeting?

13 A. From the Company's side, it was myself, Darryl Sharp, Shawn

14 Miller, Junior Russell, Ryan Fisher.

1J Q. Af1C~ CCU ~/UU Y'~I[L~ifl}J~Y' W~lU Wdu ~~1~Y'~ LU.r' ~~1~ UI11UI1?

16 A. From the Union's side, Dan Ripka, Eric Robb, Ralph Houser,

17 Tom Evock, Tony Zeigler I believe and Bill McElwain. Tom Hoover

18 I think was there as well.

19 Q. Who served as the spokesperson for the Company at this

20 meeting?

21 A. I did.

22 Q. And can you tell us what you recall saying at the meeting?

23 A. I started the meeting with the explanation of what is

24 bringing us today to the point -- why we are proposing changes

25 into the policy. We handed over the policy, and we had provided
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1 time for the Union to be able to review the policy.

2 Q. Do you remember if the Union had any -- did anyone from the

3 Union say anything regarding the proposal?

4 A. They actually didn't want to discuss the proposal.

5 Q. I'm just asking you what you recall being said at the

6 meeting?

7 A. What I recall is that when we come back to the room, Dan

8 Ripka said, well, we're not willing to discuss those rules and

9 we'll file a grievance.

10 Q. Anything else you remember Mr. Ripka saying?

11 A. No.

12 Q. Did the Union have any questions about the changes to the

13 rules themselves at that meeting?

14 A. I don't believe so.

15 Q. Do you recall any other statements that were made at the

16 meeting?

17 A. I was trying to engage the Union discussions, so I repeated

18 and I asked them if they have any comments, and the answers kind

19 of stayed the same.

20 Q. Do you remember anybody from the Union at that meeting

21 telling the Company or asking the Company to bargain over those

22 rules?

23 A. No.

24 Q. Now, you testified that Mr. Ripka said they didn't want to

25 discuss them, but he was filing a grievance over the changes; is
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2 A. Correct.

3 Q. Did anything happen regarding that grievance on that day

4 that you recall?

5 A. Yes. Later in the day, Mr. Ripka and Bill McElwain came to

6 my office, and they said that they changed their mind, that they

7 would like to discuss the rules and they will withdraw the

8 grievance.

9 Q. Anything else discussed at that meeting that you recall?

10 A. I was leaving that day, so I said I would be glad to meet

11 and we set a date for the follow-up meeting.

12 Q. You scheduled the date at that time for the next meeting?

13 A. Yes.

14 Q. And that was the meeting that took place on February 25th,

15 correct?

16 A. Correct.

17 Q. Did anything happen between the meeting on the 14th and the

18 meeting on the 25th relative to the work rule changes?

19 A. We received the request for information.

20 Q. I will ask you to take a look at what we have introduced as

21 Joint Exhibit 6. Is that a copy of the request for information

22 you testify received?

23 A. Yes.

24 Q. And did the Company prepare a response to that letter?

25 A. Yes, we did.
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1 Q. Okay. Would you take a look at Joint Exhibit 7, please? Is

2 this a copy of the Company's response?

3 A. Yes.

4 Q. When did you provide Joint Exhibit 7 to the Union?

5 A. I believe it was in the start of the meeting on the 25th.

6 Q. Now, referring to Joint Exhibit 7, the letter, did you have

7 any assistance in preparing that letter?

8 A. Yes, I had.

9 Q. Okay. And who provided assistance to you?

10 A. It was the Company HR department and legal counsel.

11 Q. Okay. When you gave the Union the letter at the

12 February 25th meeting, what do you recall telling them about

13 the letter?

14 A. I was going to go over the letter basically explaining the

15 different parts of the letter.

16 Q. Okay. And do you recall the Union having any response to

17 what you told them?

18 A. No.

19 Q. I would like you to take a look again at Joint Exhibit 6,

20 please. Now you testified this is the Union's request that was

21 received, correct?

22 A. Correct.

23 Q. I would like you to refer to the second paragraph of the

24 letter where it states, "This is a formal information request

25 for any memos, data of any kind or any other information or
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1 materials which the Company relied on for making the decision to

2 change the work rules discipline policy and why the changes are

3 being made to the absenteeism policy." Do you see that section

4 in the letter?

5 A. Yes .

6 Q. My question is did you or the Company committee rely on any

7 information of that type in making the decision to change the

8 rules?

9 A. We didn't.

10 Q. You didn't review any summaries of discipline or attendance

11 reports or data when you decided to come up with these proposed

12 rule changes?

13 A. No.

14 Q. Okay. If you didn't rely on that type of data, what did you

15 rely on?

16 A. We started a discussion internally toward the end of the

17 2013 looking at what is expecting us in 2014.

18 Q. When you said "we", who started it?

19 A. Actually, I refer to the leadership team and supervisors who

20 work in the Pleasant Gap.

21 Q. So go ahead. So you started to discuss the need -- go

22 ahead.

23 A. The outlook for 2014 was that the plant was going to be sold

24 out and --

25 Q. What do you mean when you say the plant was going to be sold
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1 out? Full capacity?

2 A. What it means is we would be running in a full capacity,

3 100-percent utilization of the equipment, and the other part was

4 we already in 2013 started to implement a new maintenance

5 management program, if you will, which relies on the preventive

6 maintenance and requires the scheduling ahead, and the target

7 for 2014 was to reach 75 percent of the time to be scheduled, so

8 we just used common sense and with the lenient policy in place,

9 we would not be able to achieve these results.

10 Q. When you were coming up with the changes to the work rules

11 that you wanted, did you go back and review this maintenance

12 program that --

13 Well, first of all, let me ask you is this maintenance

14 program something that's in writing?

15 A. The methodology exists.

16 Q. Did you say --

17 A. The methodology exists, yes. It's a common preventive

18 maintenance program, if you will.

19 Q. Okay. So there's a written program that you wanted to

20 implement regarding maintenance; is that correct?

21 A. And the targets to achieve in the program, yes.

22 Q. At any time, did you go back and review that program in

23 connection with the work rules that you were proposing?

24 A. No.

25 Q. Did you review any documents --
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1 You said that you anticipated the Company was going to be at

2 full capacity in 2014. Did you review any documents or rely on

3 any documents to support that fact?

4 MS. BELINKOFF: Objection. Could we have a time frame for

5 this?

6 Q. Well, he testified that they started talking in 2013, so,

7 let's say, between the time you started talking about the rule

8 changes in late 2013 and when you proposed those rule changes --

9 well, to the present. Let's just go to the present.

10 Did you review any that information in preparing the work

11 rule changes?

12 A. No.

13 Q. Now, I would like you to refer back to Joint Exhibit 6, and

14 this time look at the third paragraph if you would. That

15 paragraph indicates that the Union was requesting minutes of any

16 policy meeting over the past five years in which these topics

17 were discussed and any decision or agreement that were arrived

18 at between the Company and the bargaining unit for the Union.

19 Did you provide that information to the Union?

20 A. We provided minutes from every meeting, and it actually goes

21 to every committee member, so it goes in seven, eight copies, so

22 we provided --

23 MS. BELINKOFF: Objection. I think he asked if you provided

24 that.

25 A. No, not based on the letter.
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1 MR. BOYLE: No. I asked if he provided this information,

2 and his testimony is that information had been provided

3 previously.

4 MS. BELINKOFF: Maybe I misunderstood your question.

5 Q. At any time, Mr. Turecky, did you provide this information

6 requested in Paragraph 3 to the Union?

7 A. After every policy meeting, we provide the minutes to the

8 Union.

9 Q. But you did not provide it to him again after you received

10 this letter; is that correct?

11 A. Correct.

12 Q. Okay. And with respect to agreements that were arrived

13 at between the Company and the bargaining unit, what was the

14 Company's response to that request?

15 A. We were planning actually in response we asked the Union

16 if --

17 Q. When you say in the response, you're referring to the

18 Company's response, which is Joint Exhibit 7?

19 A. Correct.

20 Q. Okay. Did the Union at any time produce to the Company any

21 agreements regarding changes to the attendance rules?

22 A. No.

23 Q. Okay. Now, moving ahead to the second meeting that took

24 place on February 25th regarding the changes to the work rules,

25 what do you recall telling the Union about those changes at that
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1 meeting?

2 A. I believe I started the meeting with the response letter, so

3 explaining that as a first, we covered it as a first topic, and

4 then I was encouraging them to express their concerns about the

5 proposed work rules.

6 Q. And did they?

7 A. They did.

8 Q. Okay. And who do you recall speaking for the Union?

9 A. I believe it was Dan and probably Ralph Houser. I don't

10 really remember, but they were concerned about combining

11 discipline within the A and B. They were concerned about lower

12 number of the days which would lead to the disciplinary

13 progression. They were concerned about the definition with

14 regards to misusing the Company phone.

15 They were concerned about a potential cases of

16 insubordination resulting from the safety complaints, and they

17 also -- when we had the article about resetting the discipline

18 record, we used the word "normally" in the proposal, and they

19 stated it is not clear what normally means and had concern over

20 that as well.

21 Q. After the Union expressed their concerns, what did you do?

22 A. We had a caucus and discussed those concerns with the team

23 who was present in the meeting for the Company, and we arrived

24 to the conclusion that we're going to take out the --

25 MS. BELINKOFF: Objection. He's talking about what they
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1 discussed in the meeting, in their caucus, and I think we

2 should -- he should be testifying about what was said to the

3 Union.

4 THE JUDGE: Well, I agree. I mean, there's probably -- a

5 different, slightly different question that is important is what

6 the Company did. It may be the same answer. It may not, but

7 that would probably be more --

8 Q. Fair enough.

9 Martin, after this caucus that you just described, did the

10 Company make any revisions to the work rules that it was

11 proposing?

12 A. Yes, we did.

13 Q. Can you take us through what revisions were made?

14 A. We took out the rule regarding misusing the Company phone.

l5 We took out the word "normally" to clarify the reset procedure,

16 and we had discussion on the safety issue, that we would never

17 use that as insubordination.

18 THE JUDGE: You told the Union that?

19 THE WITNESS: Yes, we did.

20 THE JUDGE: After the caucus?

21 THE WITNESS: Yes.

22 THE JUDGE: When you returned?

23 THE WITNESS: Yes.

24 Q. After you shared that with the Union at the meeting, do you

25 remember anything further that was said at that meeting?
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1 A. I believe I said that we'll plan to go ahead with the

2 implementation as of March lst.

3 Q. Do you recall anything else? Do you recall anything else?

4 A. No.

5 Q. There was testimony by Mr. Ripka that at that meeting you

6 told the Union that you were basing the changes on the fact

7 that there had been a three-percent increase in attendance

8 infractions. Did you hear that testimony?

9 A. I heard the testimony.

10 Q. Did you make that statement at that meeting?

11 A. I don't recall that I made that statement.

12 Q. Okay. And you have already testified that you didn't review

13 any documents regarding attendance in connection with the work

14 rules changes, did you?

15 A. We didn't.

16 Q. Okay. There was also testimony that you told the Union

17 at this meeting that there would be another meeting prior to

18 March 1st when the rules went into effect. Did you hear that

19 testimony?

20 A. I heard that testimony.

21 Q. Did you say that at the meeting?

22 A. I don't recall saying that in the meeting.

23 Q. At any time after the meeting on February 25th and before

24 the rules went into effect on March 1st, did the Union request

25 to have another meeting with you?
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1 A. No.

2 Q. Now, there's been testimony about these policy meetings and

3 either party can bring up an issue and request a meeting; is

4 that correct?

5 A. Correct.

6 Q. The Union was free to come in and request to have another

7 meeting with you prior to March lst; is that correct?

8 A. Correct.

9 Q. Have you pretty much exhausted your recollection as to the

10 discussions that took place at the meeting on February 25th?

11 MS. BELINKOFF: Objection. He needs to lay a foundation for

12 that.

13 THE JUDGE: Yes.

14 Q. Other than what you have testified to to this point, do you

15 recall any other statements made at the February 25th meeting?

16 A. I don't.

17 Q. Okay. Do you recall at any time during the February 25th

18 meeting the Union requesting to bargain over these work rule

19 changes?

20 A. No, I don't.

21 Q. Did you ever receive anything in writing from the Union

22 indicating that were requesting to bargain over these changes?

23 A. I didn't.

24 Q. So what happened after the meeting on February 25th?

25 A. We did indeed implement the rules March 1st and train
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2 the new rules.

3 Q. You have to kind of speak up. Did you get that? The court

4 reporter was looking at you.

5 Everybody was made aware of and received training on the new

6 rules?

7 A. Yes.

8 Q. There's also been testimony today that the Company and the

9 Union have recently entered into a new Collective Bargaining

10 Agreement; is that correct?

11 A. Correct.

12 Q. And were you a member of the Company's negotiating committee

13 for those negotiations?

14 A. Yes, I was.

15 Q. When was agreement reached on the new contract?

16 A. It was late in June 2014.

17 Q. Has that contract been reduced to writing yet?

18 A. It's in the process of.

19 Q. Okay. But the final document has not been prepared yet; is

20 that correct?

21 A. Well, the book is not prepared yet, but all of the

22 agreements were signed.

23 Q. And you know the period that that agreement is going to be

24 in effect?

25 A. Yes, I do. It's starting June 1st and end May 31, 2017.
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1 Q. Do you know how many meetings approximately the Company and

2 the Union had to negotiate the new agreement?

3 A. Well, we started in April exchanging the proposals, and then

4 we negotiated seven or eight days, full days.

5 Q. And did you attend all those meetings?

6 A. Yes, I did.

7 Q. So you were present at every meeting; is that correct?

8 A. Every meeting.

9 Q. Did the Company receive proposals for a new agreement from

10 the Union during the negotiations?

11 A. We received the first set of proposals on April 8th.

12 Q. So prior to the actual --

13 A. Prior to the actual negotiations, yes.

14 Q. -- the parties exchanged proposals?

15 A. Yes.

16 Q. And were you given a copy of the Union's proposals?

17 A. Yes, we were.

18 Q. Are you familiar with those proposals?

19 A. Yes.

20 (Company Exhibit No. 2 was marked.)

21 Q. I'll hand you what we have marked as Company Exhibit 2 and

22 ask you to take a look at the document and tell us if you

23 recognize the document.

24 A. Yes.

25 Q. And are these a copy of the proposals that the Union made
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1 during the negotiations?

2 A. It's a full list of the proposals, which we received from

3 April 8th when we exchanged proposals, yes.

4 MR. BOYLE: I move to admit Company Exhibit 2.

5 THE JUDGE: Any objection?

6 MS. BELINKOFF: No objection.

7 THE JUDGE: It's received.

8 (Company Exhibit No. 2 was admitted.)

9 Q. Now, I would like to direct your attention to Union

10 proposals UP-2 through UP-9, which appear on Page 1 of the

11 document. Do you see those proposals?

12 A. Yes.

13 Q. Okay. And do you recall the Union requesting that these

14 changes be made to the management rights clause in the labor

15 contract?

16 A. Yes.

17 Q. Were there discussion over those proposals?

18 A. When the Union proposed those changes, we basically said we

19 are not interested because the negotiations two contracts ago

20 were achieved, so we're saying we aren't interested in those

21 changes.

22 Q. Okay. Anything else you remember the Company saying in

23 response to the Union's proposals on Article 1, Section 8?

24 A. No.

25 Q. Okay. Were these proposals ultimately drafted by the Union?
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1 A. Yes, they were.

2 Q. And did the Union ultimately accept the Company's final

3 offer for the new Collective Bargaining Agreement?

4 MS. BELINKOFF: Objection. These are leading questions.

5 THE JUDGE: They are.

6 Q. Did the Company finally make a final proposal to --

7 A. We made a final best offer.

8 Q. And was there any changes to the management rights clause in

9 the Company's final proposal?

10 A. No.

11 Q. Now, you testified earlier that the grievance that the Union

12 filed or that Mr. Ripka filed a first step over the changes to

13 the work rules was withdrawn, correct?

14 A. Correct.

15 Q. Notwithstanding the fact that they withdrew that grievance,

16 is the Company prepared to waive any procedural objections to

17 arbitrating this case if we're awarded to arbitrate the case?

18 A. Yes.

19 MR. BOYLE: That's all I have.

20 THE JUDGE: All right. Thank you.

21 Your witness.

22 CROSS-EXAMINATION

23 BY MS. BELINKOFF:?

24 Q. Mr. Turecky, I'm going to turn your attention to the change

25 that the Employer proposed with respect to the absenteeism
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1 policy.

2 Now, it's true, isn't it, that the old rules had been in

3 effect since 2005?

4 A. I believe so.

5 Q. You don't have personal knowledge of that because you

6 weren't there; is that right?

7 A. Correct.

8 Q. But Employer had been disciplining people for absenteeism

9 according to the Joint Exhibit 3, which is the attendance

10 policy; is that right?

11 A. I believe so.

12 Q. And the Employer decided to change the absenteeism policy,

13 correct?

14 A. Yes.

15 Q. And one of the changes was to split it up between

16 absenteeism and tardiness; is that right?

17 You have to answer yes or no.

18 A. I don't remember.

19 Q. Well, it's in Joint Exhibit 4 and then again in Joint

20 Exhibit 8 --

21 THE JUDGE: I'm showing him 4. Is there another one that

22 you mentioned?

23 Q. Well, it's No. 8, but I don't think that we'll ask

24 Mr. Turecky if that changed.

25 MR. BOYLE: I think the question is unclear. When she says
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1 if that changed, I'm not sure what is being --

2 MS. BELINKOFF: I asked before whether the policy on

3 absenteeism was now split so that people could be disciplined on

4 absenteeism and separately on tardiness.

5 THE JUDGE: That's the question.

6 A. I still don't understand the question, is it separate.

7 Q. Did the absenteeism policy from 2005 have separate

8 discipline for tardiness as opposed to absenteeism?

9 A. Tardiness was part of the work rules, and the absenteeism

10 policy had missed days.

11 Q. Now, the Employer wanted to make a new policy on tardiness,

12 correct? Is that what's reflected in this document?

13 A. I don't see it as a new policy because the old rules as I

' 14 remember them, under Group A, there was a paragraph on

15 tardiness.

16 Q. Could you point that out to me?

17 A. If I can see that?

18 MR. BOYLE: It's Joint 2.

19 Q. No. It's actually -- well, I'm sorry. Go ahead.

20 A. Group A, four, continued tardiness will not be permitted.

21 Q. So that's another change that was made in the work rules,

22 isn't that right, that you took out that rule and it's no

23 longer --

24 A. Yes. I testified that we took it out when you asked me

25 before when I was answering --
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1 THE JUDGE: This is a change in 2014?

2 MS. BELINKOFF: Yes.

3 THE JUDGE: Is that what you're asking?

4 MS. BELINKOFF: Yes.

5 THE JUDGE: And that's what you're answering.

6 THE WITNESS: Yes.

7 THE JUDGE: All right.

8 BY MS. BELINKOFF:

9 Q. And isn't it true, Mr. Turecky, that absenteeism and

10 the policy on absenteeism had not been part of the Group A

11 violations?

12 A. In that time, we maintained a separate policy on

13 absenteeism.

14 Q. Isn't it true that putting it into the Group A violations

15 accelerated the possibility of discipline for absenteeism?

16 A. I wouldn't say that. I would say that the progression

17 stayed the same. The number of the days leading to the

18 progression was shortened.

19 Q. Was shortened by a fair amount, wasn't it?

20 MR. BOYLE: Objection. That's argumentative.

2l Q. Was shortened by how many days?

22 MR. BOYLE: The document --

23 THE JUDGE: Well, I'm going to allow him explain it.

24 A. In addition to three personal days, there was the six days

25 prior to leading to the disciplinary action progression, and we
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1 left the three personal days at just one day and then it would

2 lead into the disciplinary action.

3 Q. Before the changes to absenteeism, personal days could be

4 used for any reason the employee chose, correct?

5 A. Correct.

6 Q. And under the new policy after an employee used those, they

7 would have one unexcused absence and the following unexcused one

8 would be discipline; is that correct?

9 A. Correct.

10 Q. Under the old policy, there were more absences that would be

11 for discipline than under the new policy?

12 MR. BOYLE: Objection, asked and answered.

13 THE JUDGE: You can answer that, but I don't think -- I

14 don't want to go through every change reflected in the text.

15 There is a possibility there are practices that are not

16 reflected in the text, but I don't get the feeling that's what

17 you're doing.

18 Why don't you answer that question?

19 A. Can you ask one more time?

20 THE JUDGE: Unless you can't remember it.

21 Q. We'll just go on.

22 Now, I believe you stated that the Employer made a matrix

23 for disciplinary policy for violation of the work rules. Is

24 that correct?

25 A. For clarification, yes.
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1 Q. What do you mean for clarification?

2 A. We had discussions about performance of one of our

3 employees, and it became obvious that there's no clarity. The

4 Union had a different opinion than the Company. We couldn't

5 discuss it, couldn't reach a common sense agreement. We said if

6 we are doing the original rules, it makes sense to put as simple

7 possible rule there that everybody can understand it.

8 Q. And the disagreement referred to Mr. Rumfola; is that

9 correct?

10 A. Correct.

11 Q. Mr. Rumfola in the past year, year and a half had multiple

12 violations of A and B at the same time, correct?

13 A. Correct.

14 Q. And under the grid, Mr. Rumfola would have been discharged?

15 MR. BOYLE: Objection. That's speculative. We're talking

16 about -- there's no way for him to answer that question.

17 THE JUDGE: I mean, the question is applying the new policy.

18 The policy after the changes, what would be the result of an

19 individual in that circumstance, and I don't think that is

20 speculative. I think that explains the policy.

21 THE WITNESS: Can I read re-ask the question?

22 THE JUDGE: We'll do that.

23 THE WITNESS: Even if we have case in hand, we still --

24 THE JUDGE: You have discretion --

25 THE WITNESS: We have discretion.
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1 THE JUDGE: -- in your exercise?

2 THE WITNESS: Yeah.

3 THE JUDGE: Then it is speculative.

4 BY MS. BELINKOFF:

5 Q. But the grid was intended to give clarity? Isn't that what

6 you testified to?

7 MR. BOYLE: Objection to relevance.

8 THE JUDGE: Overruled.

9 Q. The grid was intended to give clarity, is that right, what

10 you testified?

11 A. Correct.

12 Q. Just so I'm clear on what the grid is intended to be, the

13 grid gives precisely the amount of discipline for each violation

14 that a person could receive, right?

15 A. Yes.

16 Q. Okay. Now, you testified that you started talking in late

17 2013 about potential changes; is that right?

18 A. Correct.

19 Q. And who did you speak with?

20 A. We have a leadership meetings once a month.

21 Q. Who is the plant leadership?

22 A. Plant leadership, names or functions?

23 Q. Names.

24 A. In the beginning of time was Dan Cole representing process.

25 We had Ryan Fisher, production coordinator. Darryl Sharp,
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1 maintenance and plant attendant. Junior Russell, mine

2 superintendent. Shawn Miller for the HR part. Dave Martin for

3 environment. Dan Whitesell for quality.

4 Q. Mr. Turecky, I think you testified that for 2014 the plant

5 was to be running at full capacity, right?

6 A. Correct.

7 Q. And there was a written maintenance program, maintenance

8 management program; is that correct also?

9 A. It's correct as a Company we used certain methodology and

10 that methodology is in the book.

11 Q. Is that what was being used at Graymont?

12 A. That program started before even I was hired, so I don't

13 exactly know how it went about training and stuff for the

14 program, but it's a preventive maintenance program.

15 Q. I think you testified there were targets to be reached under

16 that program. Is that right?

17 A. Yes.

18 Q. And when you were discussing all these changes, did you know

19 the targets off the top of your head?

20 A. Again, so you want to reach 75 percent of the time scheduled

21 at any moment at a Company.

22 Q. Was that Graymont's target?

23 A. Graymont's target currently is 75 percent.

24 Q. How did the topic of changing the work rules come up when

25 you were discussing time targets and full capacity?
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1 A. Really it just came as a common sense remark. We had in the

2 meeting also our supervisors present and what we would need to

3 consider to be successful in 2014, and it came as a common that

4 we have lenient policy, that they have difficulty to manage

5 already, so based on common sense approach, we decided to make

6 the lenient policy less lenient.

7 Q. I want to turn your attention to the meeting, the policy

8 meeting on February 25th. Do you remember that meeting?

9 A. Yes, I do.

10 Q. Now, it's true, isn't it, that the Union said they wanted to

11 discuss the new absenteeism policy? Right?

12 A. Yes.

13 Q. And they wanted to discuss the chart or the grid; is that

14 right?

15 A. I don't think so. I don't think it was on the list of the

16 concerns.

17 Q. The new discipline policy?

18 A. Yeah. What they said, if I recall it right, is that they do

19 not agree with the combining, but I don't recall anything

20 specific about the matrix.

21 Q. Was there something different about combining than the

22 matrix?

23 A. Well, the matrix is clarifying it, but I don't think they

24 had any questions with regard to how it was staged between A and

25 B.
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1 Q. They said they wanted to talk about combining though?

2 A. They did talk about combining.

3 Q. And they said they didn't like it, right?

4 A. Yes .

5 Q. And they also said they didn't like as you testified to the

6 discipline for a supervisor asking -- if there was a safety

7 concern from what a supervisor said, correct?

8 A. Correct.

9 Q. And the Employer didn't discuss those concerns further than

10 this meeting, did they?

11 A. No.

12 Q. And you didn't actually discuss it further than having the

13 Union say they wanted to discuss it, did you?

14 A. I'm sorry. I don't understand the question.

15 Q. The Union said they wanted to discuss certain things,

16 correct?

17 A. We discussed them in the meeting, all of those things which

18 are listed as --

19 Q. I'm sorry. I spoke over you.

20 Was there more of a discussion than just the Union saying

21 they didn't like it?

22 A. Yes. We had a caucus with the Company and come back and

23 made some changes, agreed to some changes and then explained we

24 cannot agree to some other.

25 Q. What was the last part?
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1 A. Then we explained that we cannot agree to some

2 other.

3 MS. BELINKOFF: That's all the questions I have.

4 THE JUDGE: Any follow-up?

5 One question, you may have covered it already, but

6 I think you testified you began talking internally

7 about these changes, internally among management in

8 2013?

9 THE WITNESS: November/December 2013.

10 THE JUDGE: Okay. When was the first time you menti

11 to the Union?

12 THE WITNESS: I believe it was in the meeting on

13 the 14th.

14 THE JUDGE: I wanted to make sure I wasn't missing

15 anything.

16 MR. BOYLE: Nothing further.

17 THE JUDGE: Thank you. You're excused.

18 (Witness excused.)

19 MR. BOYLE: The Company calls Shawn Miller.

20 (The witness was administered the oath.)

21 THE JUDGE: Proceed.

22 SHAWN MILLER

23 called as a witness by the Company, having been

24 first duly sworn, as hereinafter certified, was

25 deposed and said as follows:
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l DIRECT EXAMINATION

2 BY MR. BOYLE:

3 Q. Shawn, could you state your name for the record?

4 A. Shawn Miller.

5 Q. And where are you currently employed?

6 A. At Graymont PA.

7 Q. How long have you been working at Graymont PA?

8 A. Since January 15, '96.

9 Q. What position do you currently hold?

10 A. My current title is office coordinator.

11 Q. Can you tell us a bit about your responsibilities as office

12 coordinator?

13 A. Yes, sir. I typically take care of the daily HR duties,

14 take care of handling stuff with the Union, take care of payroll

15 things.

16 Q. Okay. Who do you report to?

17 A. Martin.

18 Q. When you say you take care of Union things, can you be a

19 little more descriptive of what types of things you get involved

20 with?

21 A. Everything from policy meetings, grievance meetings. I've

22 been a member of the negotiating committee every contract from

23 the time I was hired. I take notes. I distribute the notes. I

24 keep track of the absenteeism, disciplines and --

25 Q. Okay. And did you say that those responsibilities have --
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1 essentially, you've had those responsibilities since you were

2 hired in 1996?

3 A. Yes sir.

4 Q. There's been some discussion in the testimony regarding

5 changes to the attendance policy made in 2005. Did you hear

6 that testimony?

7 A. Yes, sir, I did.

8 Q. Okay. I would like you to take a look at Joint Exhibit 3.

9 Do you recognize that document?

10 A. Yes.

11 Q. Can you tell us what that is?

12 A. That is the absenteeism policy that we put together in 2005.

13 Q. Were you involved in the preparation of that policy?

14 A. Yes, sir.

15 Q. Okay. Tell us what you recall about that document being put

16 into effect?

17 A. I recall that we sat down with the Union. We talked to

18 them. We talked to them about the changes that we wanted to

19 make. We discussed what we thought would be -- what would be

20 easier, more streamlined. What we had previous was very, very

21 lenient, and we wanted to -- we wanted to put a little more

22 teeth into the absenteeism policy because there was a bit of --

23 a lot of abuse of it.

24 Q. And when you say what you had previously, what was the

25 attendance answer policy that was in effect prior to Joint
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1 Exhibit 3 going into effect?

2 A. That was the last paragraph I believe in the work rule book.

3 Q. Okay. And are you referring to -- you're referring to Joint

4 Exhibit 2; is that correct?

5 A. Yes, sir.

6 Q. And actually, I'll have you look at that, and point to us

7 what you're referring to when you say the last paragraph.

8 A. On the last page, which is Page 6 on the exhibit, it says

9 policy on absenteeism.

10 Q. Okay. And that was the extent of the Company's absenteeism

11 policy at the time?

12 A. Yes, sir.

13 Q. Okay. Now, Mr. Ripka testified regarding some policy

14 committee meetings that you had to discuss this policy. Do you

15 recall that testimony?

16 A. I do.

17 Q. Okay. And his testimony is that this is an issue that the

18 Union brought to the Company's attention. Do you recall that

19 testimony?

20 A. I do.

21 Q. Is that consistent with your recollection on that point?

22 A. My recollection was we talked to the Union about -- because

23 we knew it was being abused, and they agreed that we needed to

24 do something about it.

25 Q. Okay. And then thereafter, you continued discussing this
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1 and came up with what's represented in Joint Exhibit 3; is that

2 correct?

3 A. That is correct, yes, sir.

4 Q. During those discussions back in 2004 and 2005, was there

5 ever discussion with the Union that you were negotiating this

6 policy?

7 A. No, sir. It was just best practice to, you know, sit down

8 with the members of the committee. They represented the

9 employees. We wanted to make sure that we all were working

10 together.

11 Q. Okay. And once Joint Exhibit 3 was put into place, to your

12 knowledge, was that the policy that stayed in effect until the

13 rules had changed again in March of this year?

14 A. Yes, sir.

15 Q. Now, you mentioned that you have been on the Company's

16 negotiating committee since you started; is that correct?

17 A. That is correct, yes.

18 Q. And so did you attend the negotiations in 2006 and were you

19 a member of the Company's negotiating team?

20 A. I was, yes, sir.

21 Q. Are you familiar with the Article 1, Section 8 of the

22 current Collective Bargaining Agreement that deals with

23 management rights?

24 A. Yes, I am.

25 Q. And was that provision addressed in any way in the
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1 negotiations in 2006?

2 A. In 2006, yes, it was. The Company proposed putting what is

3 currently -- well, a larger version of that was our proposal

4 into the contract.

5 Q. Okay. So this was the Company's proposal?

6 A. Yes, sir.

7 Q. And did the parties then engage in discussions over what the

8 Company was proposing during those negotiations?

9 A. We did, Yes, sir.

10 Q. What do you recall about those discussions?

11 A. I recall that there were a few changes that the Union was a

12 bit concerned about. They had asked for something about

13 changing 8 to 10 or 8 to 12 hours. Also, use of outside

14 contractors was in the initial proposal. In the process of

15 negotiating, we did take those out because we had concerns.

16 Q. So there was changes to the Company's proposal that was

17 before it was ultimately put into the contract?

18 A. That is correct, yes, sir.

19 Q. Now, in preparation for this hearing, were you instructed to

20 review the Company's negotiation files for the Year 2006?

21 A. Yes, sir.

22 Q. And did you do that?

23 A. I did, yes, sir.

24 Q. Specifically, I believe the NLRB submitted a subpoena asking

25 you to -- asking the Company to review files relating to any
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1 proposals, counter-proposals, minutes concerning the

2 implementation of the management rights clause that was

3 contained in the 2001 and 2014 Collective Bargaining Agreements?

4 A. Yes, sir.

5 Q. And in reviewing the Company's 2006 files, did you find any

6 proposals regarding the management rights clause?

7 A. I found the initial Company proposal, and then

8 electronically we were keeping track of our minutes. Our notes

9 were done in a spreadsheet. I found our daily log of what was

10 discussed, what was changed on each proposal.

11 Q. Did you do anything else?

12 A. I can't remember.

13 MS. BELINKOFF: I'm sorry. Are you referring to 2006?

14 MR. BOYLE: Yes.

15 MS. BELINI~OFF: Olcay.

16 (Company Exhibit No. 3 was marked.)

17 Q. Shawn, I'm going to hand you what we have marked as Company

18 Exhibit 3, and I will state for the record this is a collection

19 of six documents, the first document being a two-page stapled

20 document.

21 And I'll ask you, Shawn, have you seen these documents

22 before?

23 A. Yes, I have.

24 Q. Can you tell us what they are?

25 A. The first document is the initial --
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1 Q. Well, first of all, before you go into specifically, when

2 did you last see these documents?

3 A. In 2006.

4 Q. No, no. Before this hearing?

5 A. Yes .

6 Q. Before the hearing?

7 A. Yesterday.

8 Q. Okay. Are these the documents that you found when you went

9 to look through the Company's 2006 negotiation files?

10 A. They were, yes, sir.

11 Q. Okay. Now, go ahead, and you were going to start taking us

12 through the documents.

13 A. Yes, sir. I believe that the first one, which at the top

14 says changes 4-13-06, I believe that this is the initial

15 proposal that the Company had. There are few changes at the

16 bottom, which unfortunately are very difficult to read. The

17 Company agreed to a few of the changes. The Union wants to add

18 some subcontracting stuff, wants to put the subcontracting stuff

19 into another article rather than having it in the management

20 rights clause.

21 Q. Where did you get this document?

22 A. This document was in my electronic file in my computer for

23 my 2006 negotiation file.

24 Q. Why don't you take us through the process for how you

25 created your file for the 2006 negotiations? I mean, how did
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1 you keep track of all the documents?

2 A. Sure. Obviously, my file was 2006 negotiations. Under

3 that, I had working documents. I had initial documents, which

4 were the Company's initial proposals, the Union's initial

5 proposals, and then working documents, which would have been

6 included this, which was the stuff that we worked on day-to-day.

7 Q. You said would have included. It did include --

8 A. It did, yes, sir.

9 Q. You went and reviewed those files?

10 A. Yes, sir.

11 Q. This document was there?

12 A. Yes.

13 Q. And when you reviewed this document, did you recall this

14 process that you went through?

15 A. I did, yes, sir.

16 Q. And the parts of this document that are highlighted in

17 green, who put those in there?

18 A. I did that.

19 Q. You personally did that?

20 A. I personally did that.

21 Q. So you started to explain what this document means. Go

22 ahead, and continue.

23 A. Well, that's the -- the first stapled page is what we agreed

24 upon or what the concerns were as of 4-13-06. The second

25 document, one of the gentlemen who was in negotiations with us
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1 as well, Bill Granville, I also have his notes included in my

2 2006 negotiation file. As I went through everything, I found

3 Bill's notes. This was dated 4-17-06. It's just stating

4 that --

5 Q. You don't have to go through it. It states what it states.

6 What is the next --

7 A. Just following suit, the changes that were made on 4-18-06 I

8 believe are highlighted in blue.

9 And then 4-19-06 as noted below, written up and given to the

10 Union on 4-20-06, which would have meant given to the Union to

11 be signed.

12 Q. And this documents exists in your file as it was back in

13 2006; is that correct?

14 A. That is correct.

15 Q. You made no changes to these documents?

16 A. Absolutely not.

17 Q. Since 2006?

18 A. Right.

19 Q. All right. And then the next page?

20 A. The next page is the Employer index. This is the

21 spreadsheet that we used for each of the Company's proposals,

22 which would have been E-3, that's what that represents, and then

23 each day that we negotiated, if we talked about that specific

24 proposal, I would make note in that cell. So you can see that

25 we talked about the changes on 4-13 and then it was signed and
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1 settled on 4-20.

2 Q. And then finally the last page?

3 A. This is the -- let me see. I believe this is the tentative

4 agreement or the final agreement.

5 Q. Go ahead.

6 A. Bear with me a second. I believe that this is the initial

7 agreement -- or the initial proposal that we had given to the

8 Union.

9 Q. Where did you locate this document?

10 A. This was also electronically.

11 MS. BELINKOFF: I'm sorry. What page are you referring to?

12 THE WITNESS: This is the last page.

13 MS. BELINKOFF: Okay.

14 A. I believe that the date at the top is incorrect.

15 MR. BOYLE: Okay. We move to admit Company Exhibit 3.

16 MS. BELINKOFF: Could I have some voir dire on this?

17 THE JUDGE: Sure.

18 VOIR DIRE EXAMINATION

19 BY MS. BELINKOFF:

20 Q. I just want to make sure I understand. It's your testimony

21 that these documents were maintained by you in the electronic

22 file?

23 A. With the exception of the one that says Bill's notes, which

24 is the second one dated 4-17, and that after negotiations, he

25 sent me all of his files. I included them in my 2006
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1 negotiation file.

2 Q. What was your function during the negotiations?

3 A. I was part of management team.

4 Q. Was it your function to take these notes?

5 A. It was, yes, ma'am.

6 Q. And with respect to the last page --

7 A. Yes, ma'am.

8 Q. -- could you explain what that is again?

9 A. I believe that what it says at the top is it's the

10 Employer's proposals for the Collective Bargaining Agreement. I

11 believe this must have been the first page of what we proposed

12 to the Union as we went into negotiations.

13 Q. But you're not sure?

14 A. It is. It is, yes, ma'am.

15 Q. And why is the date '07?

16 A. That I cannot answer.

17 Q. Who wrote this page?

18 A. This page would have been written by our legal counsel.

19 Q. Do you know that?

20 A. Yes.

21 Q. Was it written by legal counsel?

22 A. It was written by legal counsel, yes.

23 MS. BELINKOFF: I have no objection.

24 THE JUDGE: No objections?

25 MS. BELINKOFF: No.
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1 THE JUDGE: Okay. I would like to make it 3(a), with 3(a)

2 being this first two-page document, 3(b) the second one-page.

3 3(c) would be the following page, 3(d) the following page after

4 that, and then the document that says Employer index would be

5 3 (e) .

6 Can you tell me who composed this, do you know?

7 THE WITNESS: That was me.

8 THE JUDGE: You would compose this?

9 THE WITNESS: Yes, sir.

10 THE JUDGE: For instance, where it says 4-13-06, you would

11 have composed it around that day or shortly thereafter?

12 THE WITNESS: Yes, sir.

13 THE JUDGE: Okay. And then the final one is 3(f), you don't

14 know why it says March 2007?

15 THE WITNESS: I do not.

16 THE JUDGE: This came out of your 2006 negotiations?

17 THE WITNESS: Yes.

18 THE JUDGE: All right. If there's no objection, it's

19 received, 3(a) through 3(f) is received.

20 (Company Exhibit Nos. 3(a) through 3(f) were admitted.)

21 THE JUDGE: Let me ask you, taking, for instance, 3(a), you

22 don't know if this -- was this document provided to the Union

23 with these green notes?

24 THE WITNESS: I don't believe that it was the green notes.

25 I think the green notes were more for our benefit.
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1 THE JUDGE: All right. So that's received, Employer's 3(a)

2 through ( f) .

3 MS. BELINKOFF: My copy doesn't have green on it. Do you

4 have an extra copy with green?

5 THE JUDGE: You better give her the color-coded version.

6 MR. BOYLE: Yes. I know we have another one.

7 THE JUDGE: Do that or unless you need it?

8 MS. BELINKOFF: I will need it.

9 THE JUDGE: You can use mine.

10 MS. BELINKOFF: Thank you.

11 DIRECT EXAMINATION (CONY.)

12 BY MR. BOYLE:

13 Q. Shawn, after the discussions that you just testified to, the

14 parties ultimately agreed to a new management rights clause in

15 the 2006 Collective Bargaining Agreement; is that correct?

16 A. Yes, sir.

17 Q. And since that time, has the management rights clause

18 changed in any of the subsequent negotiations?

19 A. No, sir, it has not.

20 Q. So the version that appears in the 2006 agreement is the

21 same as it is today?

22 A. That is correct, yes, sir.

23 Q. Now, I would like you to shift gears a bit and direct your

24 attention to the time frame of December of 2011.

25 Do you recall in December 2011 the Company putting into
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1 place new rules relative to maximum overtime?

2 A. Yes .

3 Q. And were you involved in the events leading up to that

4 change in rules?

5 A. Yes, sir, I was.

6 Q. Could you describe what the change was that the Company

7 implemented?

8 A. Previously, or as of December 2011, employees could work any

9 number of double shifts back to back, any number of consecutive

10 days. We felt that -- or we were concerned that it wasn't

11 necessarily healthy, safety, safe for everybody to be doing

12 that, so we limited the number of consecutive doubles that an

13 employee could work in any work week.

14 Q. Did you notify the Union that you were making that change?

15 MS. BELINKOFF: Objection, relevance.

16 THE JUDGE: Well, I think this is part of their defense.

17 You can explain it.

18 MR. BOYLE: Would you like me to counter or --

19 THE JUDGE: I think you should, yes.

20 MR. BOYLE: Sure. This is just another incident of the

21 Company implementing work rules without negotiating with the

22 Union; and, therefore, it establishes that there was a clear and

23 unmistakable waiver in this instance.

24 THE JUDGE: Well, I'm going to allow you to put that on.

25 I'm not saying whether it establishes it or not, but it is part
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1 of your defense, so put it on.

2 MR. BOYLE: So am I allowed?

3 THE JUDGE: Yes.

4 BY MR. BOYLE:

5 Q. And did you notify the Union that you were making these

6 changes?

7 A. We did, yes, sir.

8 Q. Did you negotiate with the Union prior to implementing those

9 changes?

10 A. No, sir, we did not.

11 Q. Did you discuss it with them before -- did you discuss the

12 changes with the Union before they went -- I mean, did you give

13 them notice?

14 A. We gave them notice, yes, sir.

15 Q. When you put these changes into effect, did the Union take

16 any action in response?

17 A. Yes, sir, they did. They filed a grievance, and then they

18 also filed a charge with the NLRB.

19 Q. And do you remember what their objection was to what the

20 Company did?

21 A. That we needed to negotiate with them for the changes.

22 Q. And what happened with that grievance?

23 A. The grievance went to arbitration, and the arbitrator found

24 that within the management rights that the Company did, indeed,

25 have the right to make the change, and that the NLRB deferred to
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1 that the arbitrator's findings and agreed with them.

2 THE JUDGE: We have that decision I think.

3 Q. I would like to introduce those now as the administrative

4 notice be taken of the papers in connection with that case.

5 THE JUDGE: Well, the arbitration, I'm assuming we can

6 stipulate that it's genuine.

7 MS. BELINKOFF: It was arbitrated, and then it came back to

8 the Board.

9 THE JUDGE: I don't know what the deferral -- if that's -- I

10 just wonder how relevent it is.

11 MR. BOYLE: Well, it has -- it addresses the fact -- I mean,

12 I think that because the charge, which I think should be, you

13 know, No. 1 of this packet, establishes that the exact same

14 claim was being made, and then the deferral papers -- and you

15 can accord whatever weight you think they are due, but they --

16 you know, they specifically address the management rights clause

17 of the contract, and so I think that they are relevent.

18 THE JUDGE: What is your position?

19 MS. BELINKOFF: I don't think it's relevent. That

20 arbitration had to do with overtime, which is perhaps -- without

21 conceding -- a rule. What we're discussing here is discipline,

22 and we're saying that the management --

23 THE JUDGE: What about the deferral issue? You're putting

24 it in for purposes of your deferral case?

25 MR. BOYLE: For both. I mean, because I believe that they

JA000169

USCA Case #16-1249      Document #1644983            Filed: 11/07/2016      Page 173 of 528



121

1 go specifically to a Board determining that the arbitrator's

2 decision was applicable addressing the exact same management

3 rights clause and --

4 THE JUDGE: Well, here's the problem -- okay. My thought --

5 maybe I should see them before I start to opining.

6 Okay. Assuming the arbitration award -- I don't hear that

7 it's not genuine. To me, at least the award, not necessarily

8 the reasoning, is an interpretation of the contract, and I will

9 accept that. You can argue it's not relevent to this issue, but

10 they're arguing that it does impact it.

11 The NLRB's deferral, first of all, it's just a general

12 counsel of the region. It's not the NLRB ruling, and it

13 certainly, I mean, as I understand -- maybe we could have --

14 The colloquy I would like to have is it seems to be on the

15 deferral issue. Counsel for the General Counsel, can tell me if

16 I'm wrong, but that the problem, the chief issue in the deferral

17 issue is that there's not a pending grievance, and I know you're

18 argument is that they shouldn't be allowed to not grieve it and

19 not arbitration, but if it was, this might be a case for

20 arbitration, wouldn't it?

21 MS. BELINKOFF: It might have been and maybe it could have

22 been, but the problem was that there was a refusal at the same

23 time to provide information.

24 THE JUDGE: Well, I understand.

25 MS. BELINKOFF: And we weren't going to piece mill it.
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1 THE JUDGE: That's another part of it, I guess the Board's

2 position or the General Counsel's position.

3 I'm not sure what's the relevance again of the fact that the

4 Board deferred? She's going to distinguish it on those grounds.

5 MR. BOYLE: Right, but that was appealed all the way up

6 to --

7 THE JUDGE: To the General Counsel?

8 MR. BOYLE: Correct.

9 THE JUDGE: It can't go anywhere else. We'll put it in the

10 rejected file. I'll take the arbitration award, Employer's 4,

11 and put all these other documents in a rejected exhibit file.

12 If someone reviews it and it's important --

13 MR. BOYLE: Okay. So you want -- so is --

14 THE JUDGE: Let's call it for 4 for the arbitration award.

15 And, of course, the weight I give it is subject to your

16 arguments.

17 MR. BOYLE: I understand.

18 THE JUDGE: But then we'll call this case from -- is this

19 all one? No, it's not.

20 MR. BOYLE: It should be.

21 THE JUDGE: Okay. So the documents related to the Region's

22 General Counsel's resolution of Case 6-CA-083149 I am not

23 receiving, but we'll put them in a rejected exhibits file and --

24 MR. BOYLE: Well, Your Honor, may I make one more bit of

25 argument?
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1 THE JUDGE: Sure.

2 MR. BOYLE: I understand your ruling with respect to the

3 August 21st deferral letter and the decision to defer, but the

4 January 29th and March 24th letters from the Board are accepting

5 the arbitrator's decision as being consistent with the policies

6 of the Act, and so I think those are relevent, not just the

7 deferral, but to the actual issue under consideration in this

8 case, again, subject to your determination and General Counsel's

9 arguments of any distinguishing factors.

10 MS. BELINKOFF: I think that's an internal Board decision

11 that's not relevent and should be rejected. The issues are not

12 the same. The fact that it went to arbitration may be

13 significant, but beyond that, we have different issues.

14 THE JUDGE: I mean, I have two issues, two problems. I

15 mean, one is that it's still -- we run into this sometimes.

16 Someone says, well, look the Region or the General Counsel did

17 this in a similar case, but that's not -- I'm not bound by what

18 they do. I'm bound by what the Board does, and this is not the

19 Board. This is the prosecutorial one. Even the appeal is the

20 prosecutorial lane of the agency.

21 You know, secondly, I think if this case, this dispute had

22 been arbitrated, depending on what the arbitrator said, you

23 might find that someone would say that it was consistent with

24 the Act. The issue we're trying is somewhat and significantly

25 different, and that's whether there was a clear and
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1 unmistakable waiver. I think you conceded that, at least on the

2 merits. ,I think you conceded that in your opening argument,

3 that that's the issue that -- that's what we have to decide here

4 is whether there was a waiver of the right to bargain.

5 And then you have your deferral issue, of course, but I

6 don't think that the deferral -- I mean, we don't have an

7 arbitrator's award to measure it against.

8 MR. BOYLE: But I guess I just don't understand --

9 THE JUDGE: Understanding the --

10 MR. BOYLE: -- the ruling as to why it wouldn't be

11 received.

12 THE JUDGE: Because they're not relevent. In my view,

13 they're not relevent to anything. It's what the Regional

14 Director did in a different case with a different set of facts,

15 namely, an arbitration award, which we don't even have a

16 grievance here. That's an important -- and you're going to --

17 You know, when you brief this case, you're going to try to

18 explain to me why, you know, that isn't important or why that

19 doesn't defeat your deferral case.

20 MR. BOYLE: Okay. Understood. And so for purposes of

21 putting them in the rejected exhibits file, how do you want to

22 handle that?

23 THE JUDGE: The court reporter will do it, just mark it a

24 little folder that says rejected. Now, you can't rely on it to

25 me, and I guess on an appeal if there is one, you could say he
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1 got it wrong and these documents are very important, but I will

2 take the arbitration award, so we'll call Respondent's 5 the

3 documents from Case 6-CA-081349. That will go in the rejected

4 exhibits file, and we'll keep going.

5 MR. BOYLE: Actually, that's all I have.

6 THE JUDGE: Okay.

7 (Company Exhibit Nos. 4 and 5 were marked and Company

8 Exhibit No. 4 was admitted.)

9 MS. BELINKOFF: Could I have just a couple minutes?

10 THE JUDGE: In fact, why don't we take ten minutes?

11 (Recess taken.)

12 CROSS-EXAMINATION.

13 BY MS. BELINKOFF:

14 Q. Do you have the copies of the bargaining notes in front of

15 you Ms. Mller?

16 THE JUDGE: Employer's 3?

17 Q. Yes.

18 A. Yes.

19 Q. You have that?

20 A. Yes.

21 Q. All right. I'm going to ask you some questions about those.

22 That page we were discussing where it says March 2007, I

23 think that's the last page in your group. Wasn't this, in fact,

24 the Employer's first proposal?

25 A. I believe that's what I said it was.
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1 Q. That's the Employer's first proposal?

2 A. I believe so.

3 Q. And you proposed an extensive management rights clause. Was

4 that your testimony?

5 A. I don't -- it was much larger. It was much more indepth

6 than what we currently had at the time.

7 Q. And then that management rights clause that the Company

8 first proposed had language about subcontracting; is that right?

9 A. Yes, ma'am.

10 Q. And the Union objected to that?

11 A. Yes, ma'am.

12 Q. So that was taken out of this clause?

13 A. It was taken out of the clause. It was put into a different

14 article within the contract, yes, ma'am.

15 Q. Had there already been a subcontracting article within the

16 contract?

17 A. I have to tell you I don't recall.

18 Q. And the Employer also took out --

19 If you would look at E-3, the changes made on 4-17, can you

20 read the sentence in blue?

21 A. The sentence in blue says, to convert existing shifts from 8

22 to 12 hours or 12 to 8 hours or back again.

23 Q. And that was dropped; is that correct?

24 A. Yes, ma'am. That was another concern the Union had.

25 Q. And the changes made on 4-18 to determine shifts and
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1 processes, that was the Company's proposal, correct?

2 A. I do not recall.

3 Q. And the document that says changes on 4-19, it's also got in

4 blue new processes and to determine shifts?

5 A. I see that.

6 Q. Whose requested changes were those, or do you not recall?

7 A. Once again, I don't recall, no, ma'am.

8 Q. What, if anything, do you recall being said in the

9 discussion about the management rights clause about discipline?

10 A. I don't recall anything.

11 Q. And the final management rights agreement is which of these

12 documents?

13 A. Without comparing it one-to-one with what we currently have,

14 I would only be making an assumption.

15 Q. So none of these?

16 A. I can't say without uncertainly.

17 THE JUDGE: You can't say without?

18 Q. With certainty.

19 A. There you go. Thank you.

20 Q. So what's in the contract from '06 is what was --

21 A. Negotiated upon that time.

22 Q. -- what was put in?

23 A. Yes.

24 Q. And that didn't change in the 2011 contract, did it?

25 A. No, ma'am.
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1 Q. And between '06 and '11, the Employer didn't attempt to

2 change the disciplinary rules, did it?

3 A. The Employer did not.

4 MS. BELINKOFF: I have no further questions.

5 MR. BOYLE: One thing I forgot to do, I would like to

6 introduce through this witness the 2006 contract. You have the

7 '01 and you have the 2011.

8 THE JUDGE: I'll take that.

9 MS. BELINKOFF: I have another question when he's done.

10 THE JUDGE: For the witness?

11 MS. BELINKOFF: Yes.

12 THE JUDGE: Why don't you go ahead.

13 BY MS. BELINKOFF:

14 Q. Are these all of your notes of the negotiations in '06?

15 A. They are all of my notes that pertain to the management

16 rights clause.

17 MS. BELINKOFF: Okay. Thank you.

18 (Company Exhibit No. 6 was marked.)

19 REDIRECT EXAMINATION

20 BY MR. BOYLE:

21 Q. Shawn, I'm going to hand you what we have marked for the

22 record as Company Exhibit 6, and ask you to take a look at that

23 and let me know if you recognize that document?

24 A. Yes, sir. That was the contract that we negotiated in 2006.

25 Q. Did you pull that document in response to the subpoena
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1 requested --

2 A. I did, yes, sir.

3 MR. BOYLE: We move to admit Company Exhibit 6.

4 MS. BELINKOFF: One second.

5 THE JUDGE: Again, it's being offered for the text of the

6 management rights clause?

7 MR. BOYLE: That is correct.

8 THE WITNESS: There's multiple copies that you're looking at

9 there. There's multiple years there.

10 MS. BELINKOFF: Is there a date on that?

11 THE WITNESS: On the very first page at the very top.

12 MR. RIPKA: What is that?

13 THE WITNESS: The date is on the very first page at the very

14 top. Is that what you're looking for?

15 MR. RIPKA: This is 2006. Is that the one you're after?

16 MS. BELINKOFF: Yes.

17 THE WITNESS: I thought it was 2001.

18 MS. BELINKOFF: Is that right?

19 MR. RIPKA: This is June 2006.

20 THE JUDGE: We'll receive the 2006 contract.

21 (Company Exhibit No. 6 was admitted.)

22 MR. BOYLE: Nothing further. The Company rests.

23 THE JUDGE: You're excused.

24 (Witness excused.)

25 MS. BELINKOFF: Can I just take three minutes and see about
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1 rebuttal?

2 THE JUDGE: Yes. Go off the record.

3 (Recess taken.)

4 THE JUDGE: Any rebuttal?

5 MS. BELINKOFF: No rebuttal, and I would move to conform the

6 pleadings to the proof.

7 THE JUDGE: Well, tell me what you want to amend.

8 MS. BELINKOFF: I don't. Just there might be a small issue

9 with the date on the charge not being exactly --

10 THE JUDGE: On the charge?

11 MS. BELINKOFF: On the charge, the amended charge.

12 THE JUDGE: It is misstated?

13 MS. BELINKOFF: It says March 31st, and it should be

14 March 1st. The Answer to the Complaint doesn't have any problem

15 with it. I noticed that.

16 THE JUDGE: Why don't you make that amendment and I will

17 grant it. I don't just like open-ended motions to conform.

18 Then I get a -- not that you would do this, but I get a brief

19 alleging things that aren't in the Complaint. This is a minor

20 discreet issue you're concerned about and as --

21 MS. BELINKOFF: I would move to amend the amended charge to

22 reflect a date of March 1, 2014 for implementation of the

23 changes as opposed to March 31st.

24 THE JUDGE: What part of the Complaint are we looking at?

25 Is it the charge --
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1 MS. BELINKOFF: The charge.

2 THE JUDGE: -- that is misstated.

3 MS. BELINKOFF: Yes, the amended charge.

4 THE JUDGE: What part of the Complaint, the first amended

5 charge was filed June 20th.

6 MS. BELINKOFF: No part of the Complaint, Your Honor.

7 THE JUDGE: You're saying there's a misstate in the charge?

8 MS. BELINKOFF: Yes. That's all.

9 THE JUDGE: All right. That's not going to hurt you, help

10 them or pass the charge. They're on notice what the issue is.

11 MR. BOYLE: Yes. I have no objections to that.

12 THE JUDGE: It's not your strongest argument. I'm sorry.

13 You had something else?

14 MR. BOYLE: No.

15 THE JUDGE: Okay. Well, that brings us to the end of the

16 hearing. I am going to want briefs. I can give you 35 days,

17 which is October 21st, and that's what I will do, so submit

18 briefs pursuant to the rules on October 21st. If your brief is

19 more than 20 pages, I would like a table of contents and a table

20 of cases.

21 Anything else from the parties before we --

22 MR. BOYLE: You said more than 20 pages?

23 THE JUDGE: More than 20.

24 MS. BELINKOFF: No, Your Honor.

25 THE JUDGE: Anything else from the parties?
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1 MR. BOYLE: No, Your Honor.

2 THE JUDGE: I thank you for your presentations. I'll read

3 your briefs, and I'l1 get you a decision just as soon as

4 possible.

5 MS. BELINKOFF: Thank you.

6 MR. BOYLE: Thank you.

7 THE JUDGE: The hearing is closed.

8 - - -

9 (Thereupon, at 2:52 o'clock p.m., the hearing was

10 concluded.)

11

12

13

14

15

16

17

18

19
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1 C-E-R-T-I-F-I-C-A-T-E

2 This is to certify that the attached proceedings before the
National Labor Relations Board, Region Six, held at 2435 South

3 Allen Street, State College, Pennsylvania, on Tuesday,
September 16, 2014, were held according to the record, and that

4 this is the original, complete, true and accurate transcript
which has been compared to the reporting accomplished at the

5 hearing; that the exhibit files have been checked for
completeness and no exhibits received in evidence or in the

6 rejected exhib' files re m' sing.

— p----------------
8 Melissa L. Fenster, Court Re orter

9
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THIS AGREEMENT, made and cxccutcd as of this i st

day of June, 2011, by and between GRAYMONT (PA),

INC., its Successors or Assignees, party of the first part,

hereinafter called the Company

and

LOCAL LODGE D-92 affiliated with the UNITED

CEMENT, L[ME, GYPSUM AND ALL[ED WORK-

ERS' DIVISION OF INTERNATIONAL BROTHER-

HOOD OF BOILERMAKERS, IRON SHIP-

BUILDERS, BLACKSMITHS, FORGERS AND

HELPERS, affiliated ~~,~itli the American Fcderatio~~ of

Labor -C.I.O., party of the second part, hereinafter

called the Union, which is recognized as the sole bar-

gaining agent for employees in the Bellefonte Plant

located on North Thomas Street and the Pleasant Gap

plant located on Airport Road, to govern working condi-

tions, hours of work, and wages. The term "employees"

as used in this Agreement will not include salaried fore-

men and office employees.

2. The parties hereto ad ee that the provisions of this

Agreement shall be applied to all employees without

regard to race, color, sex, religious creed, national ori-

gin, age or physical handicap.

3. tt shall not be a violation of the Agreement or cause forJA000202
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~ -:1 discharge or discipline of any kind, if an emplo~~cc be required [o pay the ~~~orlccr, or ~~~ori<crs, for any time
~ refuses to cross a picket line of this Union, which has -,~ worl<cd by persons not included in the bargaining unit. In

~.' been established in full compliance with existing la~~~s. ~z' l the event ti~ere are employees in a classification no[ ~~~orlc-
~ ~ ~~/ ing who are affected by work performed by salancd

4. It is hereby agreed that all employees shall, at all times, employees, as described above, a minimum of four (4)~ ~ -=
~ conduct themselves and perform their work in such a ' hours pay wilt be paid to the affected employee at time

j manner as to promote efficient operation of their depart- ~ ~ 'L ̀ ~ and one-half (1-1/2). In the event all employees in a clas-
' ment and the Company as a whole. - ~ sification are working when a salaried employee performs

bargaining unit work, then there is no affected worl<cr. In
'~ 5. Alt employees covered by this Agreement shall become L ~ ~ that event, the Company shall be required to pay to the

~.° ~ and remain members in good standing of Local Lodge 1 - worker or workers for any time worked, with a minimum
3t i D-92 during the life of this Agreement. In case of new ~ of two (2) hours at one and one-half (1-i/2) time.

t ; —f``...—~ vz ~ employees, they shall, on the thirty-first (31st) day fol-

lowing the beginning of their employment, be required ~ ~' ~ Noha~ithstanding the above, the current practice which
to become and remain members in good standing of _r̀ ~ permits supervisors to occasionally perform incidental_,.
Local Lodge D-92 during the life of this Agreement. ~ work shall remain in effect.

6. Upon notification of the Company by the Chairman of the ~ 8. Tl~e Employer retains the sole and caclusivc rights [o man-.':.
~ ~ j Grievance Committee that an employee is not in good age; to direct its employees', to hire, to assign work, to
€ `s ~ standing as defined by Federal laws, he/she will be dis- transfer, to promote, to demote, to layoff, to recall, to cval-
~ charged within seventy-two (72) hours. The Union will ~ ~- ~ uate performance, to determine qualifications, to discipline~,

indemnify and save Harmless the Company from any and ~~ and discharge forjust cause, to adopt and enforce rules and4 ~

~a all claims and disputes by reason of tl~e Company acting ~ ~ s regulations and policies and procedures; to set and establish~ ~ 
, ,~k.' hereunder, as well as pursuant to parad aph 5 ofArticle L ~~~ ~'- standards of performance for employees; to determine the

~~ number of employees, their duties and the hours and loca-C
7. Employees of the Company who are excluded from the ~~, lion of their work; to establish, change, or abolish positions;~~ ~ ~ ~ ~-~bargaining umt shall not perform bargaining unit work, to create and implement training and development p.ro-

r~ except for inshuc4ons and training, testing, or in an erner- ~~~ grams for employees, to implement drug and alcohol tcst-
{ gency endangering life or property. The Cornpa~y shall ~ ~ ink talcs and procedures that arc consistent with applicable

~ '~

~~~ 
2 ~ 3

~~ i
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G

law; to create any new processes; to make technological .~~ provided that there is no interference with the
changes; to determine shifts', to install or remove any equip ~ Company's business or operations. 1t wiU be necessaryG
ment. The rights expressly reserved by this ARicle are ~ to notify the Plant Manager or designee of such visita-

~,:~~ merely illt~stra~ ons of znd are not inclusive of a!] of the ~ ~J lions. Tnis is to include ali local officers.
rights retained by t(ic Employer. The rights expressly

~~
~~ •~ reserved by tliis Article are subject to the terms and condi ~-' 2. The Company, at all reasonable times, is willing to meet

~ lions of the A cement, and to the extent there is a conflictgr ~ with representatives of the Union for the purpose of dis-
' the terms and conditions of this Agreement shall prevail ~ cussing complaints or gne~~anccs. Grievance, policy
' ~' ;; ~'~~ and Safety meetings will be conveniently scheduled so

C̀ ~ All of the usual and customary rights of maoa~ement not ~` ~ '~'~ as to complete all business within the normal workingi
' '' i specifically abridged or modified by this Agreement ~ l _ ~J day, for the day employees. In [hc event the business is

' shall 7cmaiu exclusively vested iu the Company. ~ , '1 not completed at the end of the workday, then the parties,? J
"'~ sha11 mutually arrange another meeting as soon as possi-~ ;:

,~ ARTICLE 11 (~ ~ ~ ble. Union members will be paid all wages lost due to
4 ~ ,~~ CHECK-OFF ~: ~;~ attendance at such meetings.

~ .. ~,.

The Company will continue a form of optional check-off permitting ~~ 3. In an effort to maintain harmonious labor-management
each employee who desires the Company to deduct Union dues -- e~ relations between ttie employees and management, the
from his payroll payments to sign a card prepared by Company -~~ Union Negotiating Committee will, vficn there is evi-

~ ~{ counsel and approved by the Union, and executed by the employee ~ ~ dence that this relationship is deteriorating for any rea-
ti "`,'a according [o Ills voluntary uncoerced rights. The amount of the i -~ son, contact the Negotiating Committee of the Company

,~; ~ ~jf' ~ union dues is as indicated by the local Secretary Treasurer. _' _~`~ so that the condition may be corrected.~ ( ~~-~ ~

~' ~ ARTICLE IV
r=~ ARTICLE III ~,J~_~~~ HOURS OF WORK

F 1. The official representatives ofthe Union shall be permit- ~ I. Except as otherwise expressfy provided, al( time worl<cd
led reasonable o ortuni to consult with em to ees ~ ~pp ty P Y in excess of an employee's regular scheduled shift of

~-,~, ~,; r ~ covered by tUis Agreement on the Company's premises, - eight (8), or twelve (12) hours in any one (1) day, ori '_ .JA000204
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s ~ forty (40) hours in any one (1) week, shall be paid at the ~ turnover instructions) and ready to work when theirrate of time and one-half, and all other time worked shall shift starts.
be paid at straight time. There sha(1 be no duplication or

` ~I pyramiding of overtime. For payroll and overtime pur- ~ -' '~ $. To assure seven (7) day operations, a twelve (12) hour
r 

-~ ~! poses, the week shall run from 6:00 a.m. Monday to 6:00 ,~~ shift schedule will be implemented (See Supplcmcne C).~'i a.m. Monday, and each day shall begin at 6:00 a.m. ~~

~= ~J~ : ~` 9. To insure operations can meet production requirements~I 2. Day shift is a regularly scheduled shift within the twelve - ~ the Company may implement an Alternative Shiftr 12 hour enod betv,~ecn 6:00 a.m. and 6:00 m. \ J
~~ ( ) p p /^~ S schedule (See Supplement D).

c~~
3. Evening shift is a regularly scheduled shift within the [en ~`l;_ 10. lx/hen the company changes 8-hr shift schedule [o an,-.~ (10) hour period between 2:00 p.m. and 12:00 midnight. ~ Alternative Shift schedule (or vice versa) the Company

C-~ will notify the affected employees and union 2-weeks4. Night shift is a regularly scUeduled shift within t(ie ten = ~ prior to the change. The affected employee will have the(]0) hour period between 10:00 p.m. and 8:00 a.m. On ~ ~, firs[ right for their job on the new schedule without racontinuous o orations the Ni ht shift is the twelve 12 C 'p g ( ) bidding. And vacantjobs wit! be posted.--- x}̀~`hours between 6:00 p.m. and 6:00 a.m. ~
' 

l ~ 11. Continuous operations are employees ~a~hose work~ ';~~ 5. Employees wl~o work the last shift of the week (e. g. 6:00 _ i ~ schedules rotate throughout the 7-day work week.'`~ ' ~ p.m. Sunday - 6:00 a.m. Monday) and also work the `~ -.'. ~ first shift of the following week (e.g. 6:00 a.m. - 6:00 ~J s_ -~ 12. When employees scheduled ~a~iUi days off other thanp.m. Monday) shall be paid at time and one-half for the ~~ Saturday and Sunday (including laborers) work on their~~4~ _a latter shift. '~ day or days off, the time ~a~orkcd shall be paid at the rate
~ .' ~ ~-~ " of time and one-half. The hours worked on these sched-~, ,, 6. Individual exceptions to shift starting times may be - ;~ ulcd days off ~~ill not be included in computing time

s
made by mutual consent of tl~e employees involved and worl<cd over forty (40) hours per week as provided inthe Company. ~ - ~ ~ this Article.'. ~ .

ya~ 7. The employee must be at their work station (receiving 1 ~ 13. Holders of straight shift jobs will be scheduled Mondayi

6 E _ ~~ 7
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it
~' ~ 1 tliru Friday. With the exception of those on continuousi

operations jobs, break shifts, as per posted schedule and
\ ~ where mutual consent between the Company and the

'~ '' Union employees holding bid shiFtjoos on 3-11 and 11-7.1
Continuous shifts other than 3-11 and as per posted sclied-

,~~ 4 ule will be scheduled with two consecutive days off..-`.~i

~~ 14. Only the following jobs will be "as per pasted schedule".

1 °Kiln Operator Relief (12 hr shift)

P •Relief Operator

. _~I ^System Utility Relief Specialist

° Plant Utility Specialist
'"=s 

i;

5. Ares[ period of at least eight (8) hours; or seven (7) hours,
4, ~ if mutually agreed upon by the supervisor and employee(s),

with no penalty; must be given before a change in shift.

l6. Employees who are nonna((y scheduled to work on

Sunday shall receive a $4.00 per hour premium pay-
,~ ' ' merit, in addition to their regular rate of pay.

"~ 17. Double time will be paid for the seventh (7th) consecu-

tive day. worked in any one (1) work week 6:00 a.m.
~ Sunday to 6:00 a.m. Monday shall be considered the

~ ~ j seventh day of the workweek acid all call-outs during

[his time are paid at double time of the employee's rcg-

ular rate of pay. CaII-outs outside of 6:00 a.rn. Sunday

to 6:00 a.m. Monday are paid at time and one-half of the

' t' '' ' employee's regular rate of pay.
~.

~ 1`,

F, ,::~~ 8

r tai: .~.... .

~V,~~~

When calculating days that apply towards an cmployec's

;1 seven consccu[ivc day period, only days with a mini-

C~J mum of four hours worl<cd will be counted, unless the
(: _ ,~ employee is required to work ovcRimc on their normal

day off, then all time worked will be counted to~~~ards

the seventh consecutive day.
~=

18. With the changing from Standard Time to Daylieht

Savings Time, and from Daylight Savings Time to

Standard Time, those employees required to work nine

i ~ (9) hours will be paid dle additional one (1) hour at time

~l and one-half (I-1/2) their regular rate of pay; [hose~ ~:J
employees required to work seven (7) hours vrill be paid

~ ~ for the hours worked.<`r..

~y ~
l9, A period of hxenty (20) minutes shall be allowed ail .

~;~ ~-~ employees not on rotating shifts, or continuous opera-

lions, for lunch near the middle of each eight (8) hour 

r~ shift. No deductions of pay will be made for this cstab-
t -~ `~ J lished lunch period.

~;
= r ~~ 20. Employees shall be entitled to a ten (10) minute cofice~c-°

`—' break within the first two (2) hours of their shift.

`:~ 
~

(~ 2l. The Company will pay employees rounded up/do~~~n ~o
-J ~ the nearest quarter hour.

(✓~~

~l s,J~ 22. If overtime occurs in Mobile Maintenance, Plant`✓

Maintenance or Electrical Maintenance, after exhausting

e . 9
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C,. ~ all employees within each ciassificatiou, all other ~
~' ~ 

( ~~'_ ~ tion, which prevents ally employees from ~a~odcing on

employees on the qualified maintenance 
list must be .~ their regular jobs), i[ is recognized by [hc Union [hat the

~ offered the overtime before the Company 
can bring in `~ Company may lay off these employees for the duration

outside contractors. ~ ° ~~ of such emergency provided, however, that if thc emcr-

s 

'

~" ~` 
~ ~ - gency extends beyond seventy-hvo (72) hours, [he Union~-- "

i

23. An employee will not suffer a loss of strai
ght time wages ^ policy Committee and the Company shall meet to work

~~,_; .~ as a result of taking a Company required 
physical exam- ~.- our a mutually satisfactory method of dividing the avail-

ination. 
able work, or lay off may be adjusted to conform to

~ ~N t~ 
~ ̀ _ Article XI, Section (b) governing "Reduction of Forces".

n 24. Jobs can be scheduled to cover required
 shifts iu the

? 
After ratification of the contract, and for the first hr~o

event of an emergency. Employees will be assigned

~` ~ based on their qualifications to perform the required ~ __~ weeks of January each year thereafter, the Company( ~_

work as dctennined by the supervisor. For 
purposes of shall post an "Emergency/Temporary Shutdov,~n" list of

r ~ this provision, an emergency is defined as 
an unforeseen ~ ~- ail bargaining unit classifications. Employees vrho are

~ circumstance that would result in immediate 
shut dov~m s~ ~~, qualified to work in any of the bargaining unit classifi-

or loss of production that could last seve
n (7) consecu- ;L.~ cations listed may put [heir names on the list under the

~` „. - ~ five days or more. Work scheduled must
 be continuous ~`"-~ applicable classifications. No additional names will be

~ in order to meet the needs of the custo
mer. '_ ~'~ added to list after the 14-day posing period, without the

—- Company's written consent.

~ r S ,~ Exampies could include, but are not lim
ited to: Mine

flooding, mine roof control, MSHA or D
EP orders, or ~ ~~- ~ Within 14 da}~s after the posting period, the Company

catastrophic equipment failures. `~~ shall determine which employees on the list are quali-

~ _ fled for the respective classifications and shall post by

0. f
~~ ARTICLB V -~ ~ seniority in each classification a final

~ EIYIEbtGENCY/TEP4P0&~ARY SIIUT~OWIV ~~ r ~~ Emergency/Temporary Shutdown list. Prior to posting

a ~ 
~ the final list, the Union may attempt to persuade the

c~-= ' 1

a 1. In the event of an emergency beyond t
he Company's Company that any employees deleted from the original

j conl~ol, (i.e., power failure, acts of God, 
breakdowns, ~ v_'?~ list are qualified, buf the Company's decision is final.

fires or accidents, or any other interruption in
 the opera- ~ G~~ For purposes of this Article, "Qualified to work" means:

~- I1
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s i ~.~ (1) tl~e employee has u}~dated training for tl~e classifica- ~ :1 ~ ~~ of the lost time, overtime will commence after forty (40)
Lion; (2) the employee has done the work in the classifi- -~ ~~ ~ hours have been worked at straight time, except that all
cation before; and 3 the em to ee can erform the ~-~~O p y P _~' hours worlmd o❑ Sunday w;ll 5c paid at one and ona

4~ work in its present context now. C'' -` hatf (1-1/2) time, unless a higher premium rate would

~ aPI~~Y'
~~ ~ The Emergency/Temporary Shutdown list shall be used

~ ~ _for all purposes listed under this section to assign ~- 6. If the Company determines that it is i~ot feasible to pro-
employees to available work. The most senior qualified C~ -- ;~~ vide work for all of the employees affected, they may be

~t~ employees by classification will be assigned to the work. ~ ~~ laid-off for a period not to exceed seventy-h~~o (72)
. ~ ~ hours. Should it be necessary for the lay-off to extendt: 2. The seventy-two (72) hours shall commence when the ( -=>_~-~ beyond seventy-two (72) hours, the lay-off will be~; `r r I first employee is affected by a lay-off, unless otherwise ~ adjusted to conform to Article XI, Section B governing

a reed to between the Com an and the Union. ~~~~~~ g p Y ~ "Reduction of Forces."F 
'~'

3. Notification not to report for work, due to such emer- j 7. The Company will give at least one (1) week's notice of~. - — -
k `:~ F gency, will be given at least two (2) hours prior to start- ~;,) a planned shutdown. Failure to provide such notice shall,.ti. 

1.~' lug time of the shift involved. Employees will be result in the Company compensating ead~ affected
~~; ~~~` advised to await orders if the emergency extends beyond ~~ em to ee for each da short of the one week's notice~.,'` P Y y

one (I) day. _~~~ that such employee was scheduled to work.
. ,,,,

~f 4. Employees who report for work due [o failure to receive ~ 
ARTICLE VI

-* notice as provided above, will be entitled to two (2)~`~. CALL-OUTS
fours pay at their regular rate if they are not put to ~trork. ~

~, ~)
~; If auy of the employees under these circumstances are ~ ] . A call-out shall be defined as any time an employee is
• ~ started to work, they shall receive a minimum of four (4) __ ~1 instructed to return to u~orlc after punching his/her time

~,~ hogs pay at their regular rate. ~~~~,~~ card at [he established quitting time. All maintenance
"~' ; ~.~ '' ~ call outs should be offered starting from the highest cias-

5. If i[ is feasible to provide work later in the week in I - ^ - sification to the lowest classification.
which such an emergency occurs, [o male up all or partf 

~~-{

~'.~:-tat' _

JA000208

USCA Case #16-1249      Document #1644983            Filed: 11/07/2016      Page 212 of 528



3

~ i

>_.
r

'; ; j
~; II

i

1i

--.
..

1~; ~

,... 
- -

t
.,:

t .:. l
~. j

~.. i
t

1

- - _~. _ - ---
# G , G ;iJ

C~~

2. Call-outs shall be paid for at time and one-half. Sunday " '~, same on-call procedure for Mobile Maintenance.

(Sunday runs from 6:00 a.m. Sunday morning until 6:00 __ ~ A. The current call-ou[ procedure, for in classitication,

~ a.m. the following Monday morning") call-outs shall be -y-~ remains in effect

paid for at double time. All call-outs shall be guaranteed ~-~~) B. Contact the employce(s) ~~ho is scheduled to carry

a minimum of four (4) hours pay. These call-outs shall -•~ i~ the pagcr(s)
~J

;.`< not be deducted from the regular week's schedule. ~"'~~ 1. Employee evill carry pager /cell phone on a

,;~~i Monday thru Sunday fora 24/7 response on a

i
3. When an employee ~s called out and is required to serv- C ~~ weekly rotation

;~_-~
ice a second call-out, and if the total time worked on the 2. Call will be returned within 1 hour time Eramc

two (2) call-outs exceeds three (3) hours, the employee ` `~-"~ of the page, antl be on site within 2 hours of

shall be paid a minimum of six (6) hours at the appropri- ~~ page
-i-

ate oveRime rate. Employees already called out will not ~ 3. If employee carrying pager is v~~orking on a

°~ be required to perform unnecessary work. Employees call-out between 11 pm and 7 am and works

called out will use all diligence to complete the required ~:~,~ ~ more than 6 hours, he has the option to work

work as quickly as possible. M1 ~:~ his same day scheduled shift or take an

excused absence, providing all safety stai~-

4. If an individual spends up to one hour on the phone to "~~~ Bards are being applied

;.« , ' help resolve issues at the plant he wi11 be paid one hour. 4. if the employee elects to go home after being

After one hour, individuals will be paid in half-hour _ called out between I1-7, and works more than

~. ~ ~ ,_~
increments. (Ex: if phone call lasts one hour and ten 6 hours, and does not work his regular shift,

Y minutes company will pay 1 '/z hours; if the call lasts one _- j his time lost from regular shift will count for

hour and thirty-three minutes company will pay two ''1 calculating over time in excess of 40 hrs. per
_~:;s-:J

hours.) (Will be paid at straight time wages.) week

C ~-=~ 5. Employees will be responsible for designaCed

5. Electrician and Maintenance employees on call are ~ ~~~ week of coverage

"h responsible to respond if no one chooses to come fo C. Electrical department carves one pager

plant through call-out procedure on 11 pm - 7 am, week- ~- -"~`') D. Plant Maintenance carries two pagers

end and holiday coverage, and for 3-11 shifts `J I,_ ~J E. Equal pager coverage will be required by all

vacation/report offs. The company may implement the_ I-~~ employees within each classification
'a

14 ~--~ ~~ 15
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G. The premium for carrying the pager and or cell
1

phone will be determined by the number of uncov-

ered hours verses the number of men doing the cov-

k~'r~ Bring, using the electrician's formula as a base line.

'` (If the rate from the formula is less than $0.50, a
~'

minimum rate of $0.50 will apply.)

# of hours coverage per week X 52 weeks = "A"

"A" / # of workers = "B"

"B" / 1,144 (hours the electricians wor]< in order to

have their rate of pay increase by $1.00 per hour). X #

~y of.men carrying the pager / =increase per hour of pay.

# of men carrying pager: One for Electricians

' ~ Two for the Plan[ Maintenance~~.

c,

='' For the two plant maintenance pagers, there will be a "#I"and a

"#2" pager. Tlie "#1"will be called first, and if required, the"#Z"

- will be called second. The "#1" and "#2" assignments alternate

each cycle such that each employee will lave equal number of

"#1" attd "#2" assignments.

~f
For kiln operators and boiler operators the coverage lours will be

(based on pager coverage being wl~cn operator is scheduled for

weekend night shift):

] 

.,.

`~ 16_. .'_ . n , _.~-

.__

;~'2-,- -~~-

~~~-,~ Monday 24 hours
CL—
- i, Tuesday 4 hours

~~—~`~J Wednesday 4 hours

~~ ~~ Thursday 12 hours

~ Fnday 24 hours
~ : —'~

Saturday 4 hours

._. ~ Sunday 4 hours

j ARTICLE Vli

HOLIDAYS

1. a. Employees shall receive eight (8) hours' pay

~`'~ ~ at their regular rate for the following holi-

~„ ~~ days, provided that they have been

~' employed for at least thirty (30) days prior

to the holiday, and provided further that they
r

have worked during the work week in which

~ _-1~~' the holiday occurs, and have worked the last

scheduled workday before, and the first
f~

scheduled workday after, the holiday, unless

%~~ on approved vacation leave, or if excused in

~ writing by the Employer from so doing.

~ ~~~ Memorial Day Day after Thanksgiving

~ ; ~ Independence Day First Day of Buck Season

-,. ~ ~ ~ Labor Day Christmas Evc

~ l -' Veteran's Day Christmas Day

( ' _I = ~ Thanksgiving Day Ncw Years Day

1 '

r ( ~ ~ ~7
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Holiday 2011 2012 2013 2014

New Year's Day 12/31/10 01/02(12 01101113 01101114

Memorial Day 05130111 D5/28112 0512)113 05126114

Fourth of July 07/04/11 07I0g112 07104113 07/04114

Labor Day 09105111 09103112 09102113 09101114

Veteran's Day 11111111 11/12/12 11111/13 11111/14

Thanksgiving Day 11124/11 11/22/12 11128!13 11127114

Day After Thanksgiving 11/25!11 11123112 11129113 11128114

First Day of Deer 11128111 11126112 12102113 12/01/14

Christmas Eve 1?J23/11 12/24112 12124113 12/24114

Christmas Oay 12/26/11 12/25112 12/25113 121`15/14

G~J c. Ne~~~fy hired employees shall be cligiblc for

personal floating days as follows:

C-~~~ ii. starting date January 1 to April 30 -all

~',~? three personal floating days;

,.__~~ iii, starting date May I [o August 31 -two

C personal floating days; and

l,_, ~~~ iv. starting date September I [o December 3l

-,--1` -one personal Floating day
~, -=

``~ 2. Employees who have accumulated ha~eh~e (12) months

~_.
-=%~ of service, and who have been laid off for less than one

(i) year prior to any of the specified holidays, are not
-J

sub cct to the th' (30) d l 'b'1~,~ ~ irty ay c igi i ~ty rcgwrements.
~ ~ b. 7-hree (3) personal floating days shall be gra~~ted ~ '._

to each employee annually, provided they have ,_; =~ 3, Employees who have worked in the ~~reek in which chc
met die thirty (30) day eligibility requirements. ~' /,) holiday occurs, but have not met the minimum three

-~ T1~e personal floating days may be scheduled (,~ - (3) days work requirement, ~a~ill be excused from such

~y ! with supervisor approval, or taken without C work requirement where they have suffered either: (a)
notice usin the normal call-off rocedwe with~.. S P a death in their immediate family (father, mother,

i""_ :=~;e ---~ Uic exception of the following conddtons. ~ father-in-law, mother-in-law, spouse, son, daughter,
i. Can not be used on or in conjunction with ~ ~ brother, sister, grandchild, step-son, step-daughter, j

a recognized holiday (during a holiday ~ ~ z `b1 half-brother, half-sister, grandparent, step-father, stcp-J
wcel<end or days immediately proceeding - mother, brother-in-law, sister-in-law, daueh[er-in-la~v,

x or following the holiday) ~, J ~ ~ and son-in-law); or (b) a personal illness or accident

~ ~~~ for which, at the Company's request, they are able to
`~ To ensure customer needs are met, when l~" G present a doctor's certificate. ,~

'` requesting personal floating days, employ- ~, -'

`'~ ees are encoura ed to rovide as much ~~g P ~: ~='_~ 4. An employee who has been laid off no more than one (l) ~
~ I advanced notice as possible, ~ ~ ~ week preceding the Holiday will be paid for the Holiday,

i
4b

18 ~' - ,- 19 (,t
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-`provided that tie/she has been employed for thirty (30) ~~--~ 10. Employees working on the above listed holidays will be
j days immediately preceding the holiday. paid at the rate of one and one-half (i-I/2) times their

`-s=~~~ regular rate of pay, plus holiday pay.
~ _~ 5, Employees who qualify for benefits under our Sickness ~ -̀ri

and Accident Insurance Ptan, or who are off on a Lost ~ 11, An employee engaged in a call-out on these holidaysL
Time Accident of less than thirteen (13) weeks duration, _ wilt be paid a minimum of four (4) hours atone and one-
will be considered as working for the purpose of receiv- ~- half (1-1/2) times the regular rate of pay, in addition to
ing holiday pay. ~ -~,~ the holiday pay.

6. Whenever any of these holidays fall on a Sunday, and is ~ ~~-~ 12. When the Company decrees that holiday work is
celebrated on the following Monday, that Monday shall ~ ~?,) required, the Company will canvass the employees in

', be considered the holiday. If a holiday falls on Saturday, ~ _ `; the job classification according to normal overtime
the Union will have the option to celebrate the holiday ~ ~ ~ scheduling procedures: [f no employee in thcjob classi-
on the preceding Friday, provided that it gives tl~c ~ -{J fication agrees to work the holiday, the employee who is
Company thirty (30) days' advance notice. __-r,~ the highest on the accumulated overtime list (in over-

i ~s~='
time) must work the holiday as scheduled or forfeit

~ ~ 7. For the purpose of computing entitlement to overtime ~ ~ ~~ his/her holiday pay. [f a qualified employee accepts the
pay for working more than forty (40) hours in a work ~ _r~ assignment, no employee shall be penalized under this

y week, employees who receive eight (8) hours pay for a -_ ~=\ provision. However, if nobody perfonns tlic holiday
iholiday on which they do not work shall be treated as ~ work as requested by the Company, then all employeesi,

having wod<ed eight (8) hours on that holiday. ( - -`_ ' in the job classification who refuse to perform the work
' ~~ in their classification will be incligiblc for Holiday Pay.(Y %a) '8. Employees who are on a regularly scheduled vacation on ~ The only exception shall be in case of ilficss, supported ~~
~ ỳ any of the above listed holidays will be paid for the holiday ~ , ~ ~=' by a doctor's certiticate, if requested, «~hich prevents the

as provided above, in addition to their regular vacation pay. _~, ~ employee from reporting for the holiday shift,
L~

E , 
~ \ „ f

+, '~ 9. Material Handlers shall be paid for holidays not worked ~ 13. Employees who arc required to work a holiday may, a[)`;
on the basis of eight (8) hours at their straight time aver- ~~ - "=~ their option, and wide the approval of the Company, i
age hourly earning over the preceding calendar year. ~ ✓~i~ schedule a day off at a future date.

20 ~ ` - ,;;~ 2l
... 

~~,•.. 
~Y
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Continuous operations employees will be paid one and - ~-~ of [he scheduled shift, cmergencics may be
~''~ 

L
one-half (1-1/2) times their regular rate for the holiday subject fo verification by the Company.
worked, and eight (8) hours at their regular rate when ~`°—~~~~
they take this day off. It is understood that sucli resched- ~~~~~7 AL2TIC~,E VIII
uling will result in no increased costs to the Company for _ FUNERAL LEAVE~~~the holiday, including overtime for another employee.

Employees who are unable to schedule their saved holi- ,̂'~1~ 1. An employee, upon notification to the Company of the
days by December 31 of the current year may use them - ~~ death of his/her spouse, daughter, son, step-daughter, or~~

_' i during the first three (3) months of the following year— i ~~ step-son, grandchildren, father, mother, father-in-law,
~ the deadlines for utilizing these holidays is March 31. ~ ~ ̀  _ mother-in-law, stepfather, stepmother, grandparent,

~ ~~ spouse's grandparent, brother, half-brot6cr, sister, half-
14. Notwithstanding any other provisions of this ,-~ sister, brother-in-law, sister-in-law, daughter-in-law, son-

~ , Agreement, the procedure for unscheduled floating days ~J ~ in-law shall be granted at the employer's discretion up to
and "day-at-a-time" vacations shall be as follows: ~ ~ i--~'~~ (3) scheduled working days off with pay (up to four (4)e

~ ? 
-- 5~ days if the etnployee is required to travel beyond a radius~ (a) Any request received before Thursday of the ~ of 500 miles to attend the funeral) beginning within 4~,:~ previous week will be automatically ° days of the funeral. Payment for such time will be on`~ approved if the requested day has not already - ~ the basis of (8) hours per day (] 2) hours if working a 12

been scheduled by another employee; ,') hour shift schedule at the employees regular straight time
~ 

~ hourly rate. To be eligible for benefits under Nlis Article
(b) If the request has not been received before ,.,~ the employee must supply reasonable documentary cvi-

Thursday of the previous week; it may be _~'_~`} deuce of [he covered death and family relationship ~~~henr _,:c.!'. granted at the discretion of the supervisor; requested and attend the funeral or service. Employee
'' ~ ~' ~ ~ ~r=~~ may take one day of unpaid leave for a dose friend or rel-

(c) Requests will also be granted without prior ~ ~~ alive not defined in this section.
notice in cases of emergency, defined as an <')

unforeseen circumstance such as personal or Hours paid in lieu of ree lar scheduled hours of ~a~orkT family medical crisis that prevents an _ under this article will be counted toward the forty (40)
e ,; ~~ ~~

~ employee from coming to work for all or part hour per week requirement for the calculation of overtime.

22 ~ 23
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` I. When an employee is called for service as a juror an

loses income thereby, he/she will be paid the differenc

between the fee received for such service and th

amount of straight time earnings lost, up [o a limit o

eight (8) hours for 8 hr shifts and ] 2 hrs for 12 hr shifts

per day. Employees are expected to work full time when

i~~,.. not actually in court, and when an employee is excused

'~ from jury duty on a scheduled working day, he/she shall

report for work on the regular shift. To be eligible for

payments, the employee must furnish the Payroll

Department with a written statement from the appropri-

". ~ ate public official listing the dates he/she received pay

~. f for the jury duty.

2. The provisions of the above paragraph shall also apply

when an employee is subpoenaed as a witness in a court

~; trial by the Employee
_~

~; ARTICLE %

~~, :.-. I OVERTIME IDISTItIBUTION

1. The Company will make every reasonable effort to keep

overtime work to a minimum. Overtime shall be assie led

~ outside of the employee's classification on a voluntary

I~ basis. When overtime work is required, it will be otFered

first to employees within the job classification. If no

24

-- , _!_ 
__1_

r-- ~ _ ~;~_ ,

C

d '_-~--~c-
e ~-~ -J
e —

f ~ , —

~ - _"~~

r - J

~ --"~.t

such employee is available, it may be offered to any other

qualified employee, The Company will attempt to main-

tain no more thin a 32 hour diffrrcnrial in ovr~rime Lo~!rs

among employees in the same classification.

2. At the beginning of each calendar year, the low employ-

ee in overtime hours will be reset to zero. All others will

remain in the order from the most recent overtime list

and they will be charged in one hour increments accord-

ing to their order.

3. Overtime hours will be posted reflecting day to day

offered and refused time and one-half time and double

time for the weekly posting. All overtime shall be

charged as achtal time worked.

4. Employees reporting off or taming down scheduled or

non-scheduled overtime will be charged one and one-half

times the number of oveRime hours they could have

worked. Each week a list of employees who have worked

overtime, tamed down available overtime, or reported off,

will be posted along with the total of overtime hours for

the calendar year to date. If [he postine is not protested

within one week, the posting will stand correct.

5. Employees who are reporting off must notify the

Company at least two (2) hours prior [o the start of their

shift. If Lwo (2) hours notice is not given, the Company

will assign the overtime in accordance with paragraph

75
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~I of this Article, bu[ no employee shall be aggrieved for ~ ~~ho work Saturday at straight time pay will be characd

~~ ' e ualization of overtime. < '9 ~~ an overtime shift for the computing of overtime.
~~ ~

~.
6. If an employee does not have a telephone nur~iber listed ~ -- ~ ~ 3, In rotating shift work where absence makes it necessary to

~ with the Company, or if he/she is called and there is no ~~, ~) pay overtime, the oveRime shift ~~~ill be divided between

answer and he/she is lowest in overtime, they shat! be I~ two (2) classified employees, if possible. This generally

;' !~
charged with the appropriate overtime hours. <~ y ' means that the employee on the previous shift stays oo for

~'-~y+ half the neat shift, and the employee on the following shift

7. Employees bidding into a classification will be charged __~ comes out early; or the Foreman may move the employee

with the number of overtime hours worked by the higU- to balance overtime. T(iis, however, does not mean that

est employee in that classification. -~ overtime will be paid if it is possible to work a classified

- Relief employee on this shift at straight time.

8. When employees are absent for any reason other than

vacation or offsite on company business, and overtime 14. All scheduled overtime hours for Saturday and Sunday

has been vrorked in their classification, they will be — shall be posted on Thursday prior to the end of the first

j charged with the average amount of overtime lours shift. Should the Company fail to provide this notice,

~ worked in the classification durin their absence.j g scheduled employees u~ho refuse to v✓orli will not be

charged this overtime. [f the Company has posted (or

j
9. When an employee is on vacation or offsite on company scheduled) incorrectly, notification must be given to the

;~ business, oveRime worked in his/her classification will Company by Thursday or by the end of the first shift

not be charged against him/her. ~ =- ~ Friday for employees who were not present on

i --,j Thursday. If the Company is not notified in [his time, no

] 0. Employees on continuous operations working on a holiday employee shall be aggneved. In the c~~ent an employee

will not be diarged for the premium time for the holiday. who is scheduled, and has not refused the overtime, fails

[o report for work, that employee shall be charged ~a~ith

11. Onl overtime work within an em to ee's classificationY P Y two (2) times the overtime hours. When the employee

will be charged. scheduled does not report for work, other classified

~~ — employees will be called, and if no classified crnpioyec
~ -

12. Employees who have been absent during the week and - _ is available, any qualified employee may bc. used.
__

26 ~ 27
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J 15. (a) Twice a year, in January and July, the Company C~ ° Re~icf Operators

I will post an overtime signup list. Any employee !_%1 °Any qualified cmploycc
1 C~%/
a who signs the list will be eligible for overtime

opportunities. Employees who do not sign will C ~~ 19. If an employee is away from the site for company busi-

I, not be considered for overtime, and will be C~~ ness he will be compensated for his regular hours at his

charged with a refusal for all overtime worked. _ ~1 regular rate. He will not be charged for overtime.

~ ~ _, —"~J

?~ (b) Overtime opportunities for employees who sign ~ -_ _~ ARTICLE XI

the list will be governed by ttie other provisions _~ SENIO&2ITY
~- _-~_

of this Article. However, employees who refuse

-. s 75% or more of overtime opportunities shall have ~ -J~~ 1. Definition/Probationary Period

no basis to grieve the failure to offer overtime or

equalize their overtime. ~ A. Senionty is defined as the length of service

:.~~ ~ __ with the Company.

,;~}. 16. At its option, [he Company may assign an employee

I ~I who has started repair work on straigU[ time, and who _';~ B. The first sixty (60) work days ot~emplo~Tncnt

agrees to continue working, to complete the assignment ~ ~ shall serve as an employee's probationary

y.' ~, on overtime. Once the assignment is completed for the %'~ period. Probationary employees will acquire

~I day, the normal overtime distribution procedures under _f-J} seniority after completion of sixty (60) work

1; ~,,, this Article apply. ~ days of continuous employment with the

~~ ~ . ~~" Company. At the completion of said sixty

17. Holder of reliefjobs shall share in the overtime of all tl~e ~ (60) work days, the employee evil) be placed

ti .'.~ jobs they relieve. ,~ on the seniority list ~n~ith his/her seniority

`_ ~ ~ date being the first day of the sixty (60) work

,,} 18. The Company agrees to schedule labor overtime in the ~ ~ day period. ProUationary employees are

-' ~f following order. ;'"~~ employed at will, and have no recourse to the

;;~ • Material Handler /Laborers ~ ~ ~ grievance and arbitration procedure if they

1' • System Utility /Laborers ~ `, ~ ̀~ are discharged.

• System Utility ~

{' ~)28 I ~~ -- 29t C _~
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Tl~e Seniority Roster, or record of dates of

employment, which is attached hereto, shall

be used during the life of tl~e Agreement and

will include all employees with sixty (60)

days or more of continuous service.

Upou request and as often as quarterly, lire

Company shall within a reasonable time peri-

od provide the Union with an updated senior-

ity list.

eniority

Seniority shall be lost for any of the follow-

ingreasons:

1. Resignation

2. Discharge for just cause

3. Failure to report to work for three

(3) consecutive wprlc days with-

out notifying the Company

4. Retirement

5. Failure to return from leave of

absence within five (5) working

days after the leave, unless

excused in writing.

6. Layoff of in excess of forty-eight

(48) months for any employee on

the seniority roster.

7. Failure to return from layoff

30

~--` within five (5) days of notifica

r1 lion by CertiEed Mail ro the
ice/

employee's last address on

~~'~!C" record, If the employee is ill, this

period ~~~ill be extended until the

C
am.

_ ~, employee has recovered, pro~~id-

~
~r
+ edthat medical verification may

;~ = be required; and further provided

that [he employee has responded

"~' to the recall notice within 48

~ hours after its receipt.

8. Failure to rctum to full duty after

=~ an injury or illness after eighteen

~~ (18) months.
'.

~_ _ _

- `-~ ARTICLE ̀II

C LAYOFF Ah'D btECALL

_ ~

^` --' ~ 1. Reduction of Forces and Layoff~_l~, ~ -,

i\

J A. The Union Policy Committee shall be noti-

t ~~_ ~ fled two (2) v,~ccks in advance, in writing, of
,-1_

all jobs to be abolished. Vdherc less than all

~~~ ~ the jobs in a classification on a particular-- -. ~ —

shift are to be abolished, any temporary jobs

will be abolished first, and the remaining

` jobs on that shift will be abolished io the

~~~ ~~~ ~" inverse seniority order of the employees

occupying them.

I' ~ 31
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Employees will be laid off i❑ tl~e inverse ~ `~~ ified on the job posting, and the followingorder of their seniority, provided that [hc ~ _~ additional requirements for the craft jobsremaining employees !:ave tl~e ; cqu;site skill ~~ (elec[ncian, mobile maintenance, minerand ability to perform the remaining work. (,_ ~ ~~— blaster, kiln and boiler operator and plan[In applying this provision, the Company ~~~ifl ~ - ) maintenance) and assistant kiln operatorsretain a more senior employee who can qual- _ jobs. To be eligible to test for a craftjob, the-_iify for the job within 15 days, with the ~~ employee must have previously held thcjob.exception of the craft jobs (electrician, ~ 
To be eligible [o qualify for the kiln operatormobile maintenance, miner blaster, kiln and 
and assistant kiln operatorjobs, the employeeboiler operator and plant maintenance) and 
must meet the qualifications described on the[hc kiln operator and assistant kiln operator ~ ~—~~~ job posting. If the employee meets the abovejobs, before retaining a junior employee ~~ - ~_~ \~ required qualifications, atraining period willalready possessing the requisite skill and i be provided as specified on the job posting.'~ability. To be eligible to test for a craft job, L~'`~

the employee must have previously held the-) B. The Company will specify, as best it can, [hejob. To be eligible [o qualify for the miner `~, ,~_ expected duration of the work for which theblaster, kiln operator, boiler operator, and 
employees are being recaUcd. Employeesassistant kiln operator jobs, the employee - ~ who have secured employment elsewheremust meet the qualifications described on ~ will not be expected to accept a recall of less~ -thejob posting. - ,_~ than four (4) weeks' duration. Employees

~ ~ who are unemployed at the time of the recallExcept in emergencies, the Union Policy ~~~=
will return to work immediately.Co~runittee shall be notified oue (I) week in _~`

advance, in writing, of any layoffs. C' ~~~~- C. An absence caused by illness or injury shall

not be construed as a lay-off in the aboveAt such time as the Company decides to end 
application of the term.layoff, it shall recall laid off employees in die

order of their seniors ty, provided they meet ~ ='
the required qualifications of the job, as spec- ~.

32 _ a~ ...,
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A~2TICLE ?CIII

POSTING OF ,➢0~3

A. Filling of vacancies

~' 1
i

1

2.
,~

~~_

~.

I~ 3.
1

.~ !
"i

~~

'1;
i~

.~~

~~; I

i;

7~
;i
i,

When new classifications are created or the

Company has determined that a vacancy has

occurred, a description of the classification,

hours or shift, required qualifications, and

wade rate will be posted Thursday aftcmoon

until the following Tuesday noon.

Employees desiring to make application for a

pos[edjob will stamp the time on their appli-

cation blank at the clock and deposit it in the

box provided.

(a). At the expiration of the posting,

the job will be av,~arded to the

most senior applicant who satis-

fies the requirements of the job,

witU the exception of a craft job,

the most senior employee who is

successful in the qualification

process will be awarded the job.

Qualification for the job shall

consist of the requirements spcci-

fied on the job posting. The suo-

cessful bidder will be entitled to

-_ -`

C~

i ` „7

~-

`~ .%;_

~ ̀ ~

""r

i

~~ 3

F

c~
~i--<-)

~~

( ~~

_~.: ~

ce-,,

the training period spcciticd on

the job posting. The successful

bidder will receive the higher rate

of pay after 14 days. Tlie success-

ful bidder will be moved within

45 days; except for bidding in or

out of stationary maintenance,

mobile maintenance, electricians,

kiln operators, boiler operators

and assistant kiln operators.

(b). When the Company exercises its

right to change the qualifications

of a job, it shall, upon request,

meet ~~~ith the Union Policy

Committee to discuss questions

related to such change.

4. At any time during the training period the

Company may determine that the employee

is not suitable for the job; and in such evc~t

he shall have the option of returning to his

former job or bidding on another job. The

employee and the Chairman of the Union

Committee will be notified in writing of the

Company's decision.

5. if during the training period the employee

decides to disqualify himself, he shall have

"~ S
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'; ~ the right to return to tiffs former job. [f he

does so, however, he shall be ineligible to bid
~~

on anotherjob for one (1) year.

6. An employee off due to illness or injury will

be permitted to bid for posted jobs fora pen-

~ od of three months, from their last day of

wod<, as provided in this Article.

. ' ~ 7. [f the most senior bidder is not awarded the

job, the Union may request a trial period of a

reasonable length of time to determine the

senior employee's qualifications for the job,

j except for craft jobs (electricians, mobile
- 1

maintenance, miner blaster, kiln and boiler

operator and plant maintenance).

`,
8. Where an employee is removed from ajob as

j a result of a contested disciplinary action, any

resulting vacancy and subsequent vacancies

created shall be posted as temporary until tl~e

j dispute is settled as provided in the grievance

procedure. The temporary vacancies will be

covered in accordance with the procedures set

forth in paragraph 22 of this Article.
`:~

_ -i
,,- i
,,'1 9. During a calendar year, an employee may bid

i a maximum of three (3) jobs. This includes

,:; I all jobs whether they be downgrading,

~P.

i

i

i

i

5

ia

-_---~

r-=~~ upgrading, or lateral bidding. Upon acccpt-

ing any one of the three bids, a successful

.~ bidder shall not bid on anotherjob for at least

,_ ~ four (4) months, unicss he has been previous-

_?- ly trained and qualified for the bidded job.

After exhausting the three bids, however, an

?~`~ employee may seek an exception to this rule

E ~ --~ by making a roqucst to the Company through

y the Policy Committee.
~>

f i —=~ I0. An employee may not bid back into

~ his/her job classification for a period of

thirty (30) days.
—y

~' r tl. An employee bidding on a job will not be

ermitted to withdraw chat bid after the job ~'
~ ~ r p ~~

~ ~~ has been awarded.

^ 
1' r

l2. WUen ne~a~ jobs are created, or changes are
E ~.,

~ necessary" in thejob requiremcnCs of a classi-

1 fication, they shall be discussed by the Union

~ '~ and the Company for the purpose of nc~oti-

ating a wage rate and they shall be posted in

the same manner as other jobs. If no agrce-

( _ - mcnt can be reached on a rate, the question

`-- will become a gncvance, beginning with

Step Two. However, such disagreement shall
—• ,,'

~ ~ - not preclude the Company from posting (and

r ~" - ~~~ filling) the job and assigning a rata Such

x;

1 l7
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_. ~ ~-,~,_ .,. .,,.. ,., ~,~,,.. .,..,r..,~ ...... ......... ... .... .....

on the outcome of the grievance procedure. _ `~ job, or may post for training.

13. Wl~enjobs are vacated, the Company will notify C ~J ~' ~ g, If there is no qualified bidder for a posted job
the Union in writing within one (1) week of the ~~~ vacanc}~, the Company may, at its sole discrc-

Company's intention regarduig such vacancy. l ~ tion, do any of the following:

r
14. In the event it becomes necessary to ~ ~~~~` a. Draft an employee who is willing to fake

reactivate a job in less than six (6) _, ~j~ the job; or

months, the Union Policy Committee ~ ^'~ b. Hire a new employee.

will be so notified. When it becomes f _

necessary to reactivate jobs which have — , _ _mot 19. When the Company fills a job in accordance~- -%_~.
been discontinued for less than six (6) ~ with the above paragraph, the employee will

months, the employees who held the jobs ~_~,--=-- hold it ~n~ith the same rights as a bidder.
prior to their discontinuance and who are ~

on the active payroll will be given an ~~ 20. Jobs may be posted for Relief employees to be

opportunity to return to these jobs with- ~ y~ used when needed to take care of vacations
out bidding. ~ _ _~_ and absences in the plant, and when additional

shifts are needed. Wlicn not working in a spe-
E ,-~~I5. Each job shall be given and retain a definite cific job classification, Relief employees shall
~' —~name and qualifications. ~=='-~"" be assigned to jobs no differently than any

~_~~ Laborer. Assignments will be made on the
16. Changing the "hours" or "shift" of a job bid, basis of seniority, except for the limited pur-

with the exception of training, shall require ~-~L~r~ pose of ensuring that Rclicf employees main-
thejob to be reported. ~ ~~~ Lain the skills_to perform all of the responsibil-

_ ` —,3 ities included within theirjob description.
l7. If the Company is not able to find an f 1 ~

employee who can meet the job require- ^ _ L %`~ 2 L Tf the holder of a Relief Job works thir ~0ty (~) i
merits, then the Company may go outside 1 ~' days in a classification where an employee's

j
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i G

classification leas been abolished, his/her i .` ~_ E~ basis then Joe has the right to go bade tojob #Il.
r' ..-

classifiedjob will be reactivated immediately. -~ _~~

`-''~~ 23. The follov,~ing Rclicfjobs ~~~ill be recognized

~ 22. When it is dear that an employee will be ~~~ to cover necessary weekend operations:

absent from his job for four (4) weeks, or ~"~.~~~ °Kiln Operator Rclicf

more, the job may be posted on a temporary ^ (12 hr shift)

basis. If the Company decides to abolish tl~e ~~~~ Relief Operator

~ temporaryjob, the employee who has filled it System Utility Relief Specialist

on a temporary basis will return to his/her -~ ~,~~ 24. Relief employees may be scheduled off one
~~

former job, which is the last job he held (I) day during the week to ~a~ork Saturday at

,, "., -~
4 unless thatjob becomes permanent". At such ~' ~~'"'~ straight time.

i
time as it becomes clear that the permanent

job holder cannot or will not return, and the ~ ~ ~''" 25. If work of a higher paid classification is
~+ ~.-

Company determines to make the job perma- - required of an employee, he/she shall receive

Went, the employee filling it on a temporary 'l ~ the higher rate of pay for the continuous

_. ~ basis shall have the option of retaining the shift, but if he/she is required to fill tem- `

;~ ~ job or returning to his former job. ~ porarily the place of another employee ~,
'u

reccivmg a ~o~ver rate of pay, his/her pay i

t~ The union and the company agree on definition shall not change, j

of "fomicr job" Former Job =last job Held ~

j except if that job becomes permanent. Example 26. If an employee is a~a~ardcd a temporary job
-~

If Joe bids on temporary job #1 and then bids ~' -. ~ that employee will continue to schedule his

_ onto temporary job #2 and job #1 becomes a ~ vacation in the department where his pem~a-
R ~ ..

permanent job, the man currently holding job Went job is. The scheduling ~~~ill be done as
j i

#1 is the only one who leas rights to it Joe loses l part of the normal January vacation schcdul-

J all rights to the possibility of laving job one ing within their permanent department_, _ ~,.

s permanent when lie bids on job #2 although if y l However, if in the course of the year the tan-

" 1
j the employee comes back to work on job #2 F porary job- becomes permanent and the

a , and job #1 is slit! being worked ou a tetnporary . ~' _ I y-'~- employee in that temporary position exercis-

t 41
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- - --- _-

l l ~_~--
es his right to fill the permanent position, he i - -~-

I must reschedule into the remaining slots in

~' this new permanent work group.
r:

C ___ ,-

27. When an employee is awarded ajob he will
~'`

begin receiving the new rate of pay after two

weeks if he has not been moved into the new ~~- 4-

~~ ~~ job, unless the old rate is higher. 1f it is decid- ~.~1
~ ed that the temporary employee is not able to _ c-~

be moved back when the permanent employ- ~

I ee returns, after h~~o weeks, Lie will be paid ~ %~
1

`~ the higher rate of his permanent job. _ r
~' l

~ 28. When there are two or more temporary jobs L "~`l
within a department and an employee returns C -~`~- '-'
from leave the least senior man will return to

his permanent job, unless one of the more "`

senior temporary men wants to return to his i

permanent job. ~~~
(~

29. The following maintenance jobs will require ~ l̀

a welding test:

~;; ~ •Class "B" Stationary Maintenance ~~
~ J

.; ̀'', •Class "B" Mobile Maintenance ~~ 6

•Class "A" Mobile Maintenance ~

" ;~ , , •Stationary Maintenance Technician ~_

~ { •Mobile Maintenance Tectlnician

1 ,'

' ~~~ 42 ~

Unless the following qualifications arc mct:

An employcc who is currcndy hold-

ing one of the liskcd maintenance

positions; and/or

An employee who has held one of

the listed maintenance positions

within the last 6 months

The welding tests will consist of tl~e fo(low-

ing test positions; each position must pass

both a root and a face bend test:

• Flat

Horizontal

° Vertical

If an employee tales tUe required welding

test and faits, before the employee will be

eligible to take the test a second time, the

employee must demonstrate to the company

that he/she has received additional training.

After the proof of additional training, the

company agrees to pay for the second u+cld-

ing test, pass or fail. If an employee wishes

to tale the ~a~elding test a third time, the com-

pany will only pay for the test if the cmpioy-

ee passes. [f the employee fails, the cmploy-

ee will be responsible to pay for the test.

az
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__

ARTICLE XIV ` ;__

P.D➢ITI~NAL TEMPORAY~Y HELFT ~ ~~~1~

1. When additional temporary help is needed within a

job classification on a particular shift, tl~e Company ~'~

may use any qualified employee who is working o❑ ,.~

that shift to provide such help, regardless of that ~~~ '~

~ - employee's job classification. Employees transferred ~ '--'

J will receive the rate of the job performed or their ~ -,

~ classified rate; whichever is greater, for the entire

day or shift. ~;

'~ ~2. Employees will be able to specify work that they are not 

C~~'i physically able to perform on a temporary assignment. _ 3

Any dispute as to the employee's physical ability shall '~
'+~
' ~ be resolved by a physician designated by the Company ,_

(at no expense to the employee) and subject to the

Grievance Procedure. __

3. Employees will not be moved among differentjob clas- ~

sifications as a disciplinary measure, as a method of \_

harassment, or for any reason unrelated to tl~e need to ~' -. ~
~%

perform the work. ~~
J _

~ ~
4. When additional bagging is required due to spot market

~` ~, increases, the Company will canvass the work force. If ! .' i

the Company can not get sufficient, continuous coverage'-~ f

for the entire shifts the Company will hire temporary ~ 1 ~ ~

employees for not longer than three (3) months duration.
"~-

_ ,

In the event the Company needs temporary help in the

bagging department, a temporar}~ employee can be used

fora 90-day period. If the need continues for more than

the 90-days, the temporary employee v,~ill be hired and

the previous 60-days will count as [he probationary pen-

od and the temporary employee will Uc required to join

the union on the 91st day. No piggy backing of the tcm-

porary employees and no more than 40-hours a week for

the temporary employees.

ARTICLE XV

PROMOTIONS OUTSIDE THE BARGAINING U1~'IT

When an employee is promoted by the Company to a

salaried position no[ under the jurisdiction of the

Agreement, his/her name shall be removed from the

Seniority Roster. If, in the sole discretion of the

Company, the employee is returned to a bargaining unit

position, his/her seniority will be determined by die date

of his/her employment less his/licr service as a salaried

employee, as long as it doesn't displace a bargaining

unit employee. This provision is retroactive in applica-

tion to all present salaried employees who have prcvi-

ously been promoted as oudincd herein.

ARTICLE aVl

WAGES

A. ~fi'age Scale

45
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ii
B. Shift Differential E, J ~r~ :.

` '1` ~ i=_ ~
l

j 1. A fifty cent ($.50) per hour premium will be ~

paid employees when working on second ~ `~~ -~

(evening) shift, and a seventy-five cent E ~-.)~'~ -

I~ ($.7S) per hour premium will be paid ~ li~

~ ~ employees when working third (night) shift. ~

f ~
r ' -",->

Except as provided below, shift differential

• ' _j shall be used in computing pay for overtime ~ _, '_)

1 hours worked.

1 1~~1
.1

';~ 2. Vacation pay and holiday pay will include < rJ

,'~ shifr differential.

t J 3. Shift differential will be computed on over- ~~-1

time. ~ _ ;'~\
ns ~ -~ _.

`~-i
f ' '

~~7 }

~. ., .. -

~~~o~
Grades 

Labor Title O610t110 06101111 06101112 61112013

Curren( 3.5% 2.75% 2.5%

3 Material Handler X16.52 X17.10 $17.57 X18.01

Mill Operator

4 Fork lift Operator 
817.17 $1829 X18.79 $19.26

Utility Laborer

Plant Uliliry Specialist

Stationary Maintenance "C"

Mobile Maintenance "C"

5 Electrician "C" $18.13 X18.76 $1928 $19.76

Front End Loader Operator

Surface Crusher Operator
h i1y finer

Utility Miner 1 Mine Rescue
Utility Miner I Electrician

6 Stationary Maintenance "B" $19.13 X19.80 X20.34 $20.85

Mobile Maintenance "B"

Electrician "B"

Systems Ulilily

Stationary Maintenance 'A"
~ MobileMamtenance A" 

gp0.48 X2120 $21 J8 $22.32
Eleclnaan 'A"

Assistant Kiin Operator

Stationary Maintenance A
Technician

8 Mobile Maintenance A X20.98 $21.71 $22.31 522.67

Technician

Electrician A Technician

9 Kiln I Boiler Operator $24.10 $24.94 X25.63 $2627

10 Master Technician $25.43 X26.32 $27.04 $27.72

~.' i
r„ +~

'"<'~~ t
~~ ~? ~

_ ~ -_

~~'v`~
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ARTICLE XVII

PEIVSIOIVS AND IIVSUR41i10ES
E: 'r ", ' i

s

i A. Pensions

1. A company funded pension plan containing

benefits and provisions as described in

Supplement "A" which will be attached l~ere-

to and made a part of this Agreement became

effective July 1, 1950.

2. The Company agrees to recognize a Union

committee of two (2) members which shal]

be entitled to confer with the Company's rep-

resentative and discuss the operation of the

Pension Plan, including the right to ascertain

relevant figures and other inforniatiou cou-

ceming the application of the plan to the

employees covered by this Agreement.

3. It is understood and agreed that the operation

of the Pension Plau is subject to the d ev-

ancc procedure provided in this Agreement.

B. Insurance

1. The Company assumes full payment of the

premiums on Life Insurance and Sickness

and Accident Insurance, as described in

48

V ~~/

~~ Supplement "B," or its equivalent, ~ti~hich

__-~ ~ will be attached hereto and made a part of

Y_ ~~ this Agreement.

,~,1 2. The Company assumes full paymcilt of [hc

prenuum for croup and health benefits as

~~ described in Supplement "B," ~~~hich is

_ _ ~ attached hereto and made a part of Nlis

Agreement.

`_t
__~~~~~:

<_^=~ -~'"~ ARTICLE XVIII

-,--,, MILITARY SER\DICE

r~

~~~ - 1 , Employees leaving theirjobs with the Company because

- _ of being called to, or volunteering for, a first cnlishncnt

~---- , _ in the military service of the United States, will retain

their senionry on the job they left. Any question of fit-

~, ness or qualifications shall be a matter for settlement

\~.;, _ between the Union and the Company.

~~~\ ~-~~ 2. Employees who are reinstated ~~~ill be eligible for a vaca-
~,

~ :--~-
Lion in the vacation year in which they resume active

employment, and ~~ill be given credit for time in military

sen~ice when computing vacation eligibility. Active

' _ _ employment of at least ninety (90) days immediately

,• preceding vacation time will be required.

J

. ~-y
__

x.. L

i
1~ +. .-1^w ~ 0
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ARTICLE XIX

VACATIONS 1'JITA PAY

To be eligible for vacation, an employee must have per-

formcd work for the Company in the calendar year in

which it is tal<cn.

2. One (1) week's vacation with pay shall be granted to

those employees who have been regularly employed by

the Company for one (1) year or more, on or after their

anniversary date of employment.

3. Two (2) weeks' vacation with pay s6a11 be granted to

those employees who have been regularly employed by

the Company for three (3) years or more, on or after

their anniversary date of employment.

4. Three (3) weeks' vacation with pay shall be granted to

those employees who have been regularly employed by

the Company for ten (I 0) years or more, on or after their

tcnUi anniversary date of employment.

5. Four (4) weeks' vacation with pay shall be granted to

those employees who have been regularly employed by

the Company for fifteen (l5) years or more, on or after

their fifteenth anniversary date of employment.

6. Five (5) weeks' vacation with pay shall be granted to

those employees who have been regularly employed by

Sn

.-,
~.:._~'J

i'~

~J

~ ' -,?

,~~

`~~

~'— - ~ ~J~~. 
u; 

~~

-~`;

~ s

(' ~ ;

(~ ~ _ ~~J'

(^ ? i'=>

_'`~

~, 
~n

F

~=

f ̂ ' -

1~~ ~./ y

~" ~ '<

the Company for hventy-five (25) years or more, on or

after their ha~cnty-fifth anniversary date of cmploymcnt.

This scccion applies only, to tl~osc employees whose

twenty-fifth anniversary date of employment occurs on

or before October 3l, 1994. The previous limitation

shall become inoperative as of January I, 2003.

7. An employee may tale one (1) of his vacation ~a~ccks a

single day at a time, at the employee's option, provid-

ed he gives appropriate notice to his foreman. Single-

day-at-a-time vacations shall be scheduled in accor-

dance with seniority. However, such days may not be

scheduled until al] employees have used the opportuni-

ty to schedule their full week's vacation. If an employ-

ee has four (4) or more weeks of vacation they may

take two (2) weeks of single day at a time vacations.

Tlic first week oC sii~gic days must be used by August

31st. Any days of the first week not used by August

31st will be paid out. The second week of single days

must be taken by March 31st of the following year.

Any remaining days follo~n~ing March 31st will be paid

out. If an employee works at the North Thomas Street

plant lie may take all of his vacation days as day-by-

days if he wishes.

8. Vacation pay per week shall be determined by multiply-

ing the employee's hourly rate times that employee's

average weekly hours for the preceding calendar year.

The minimum vacation pay shall be forty (40) times the

s
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employee's Uase rate for each vacation week. When an

employee is off work on a lost time accident or S&A for

a period of seven (7) days or more, the time off shall be

deducted from the fifty-two (52) calendar weeks for pur-

poses of determining weeldy hours.

j 9. Material Handlers are entitled to one (]), two (2), three

(3), four (4), or five weeks' vacation with pay, as tl~e
i~

case may be, computed on the basis of 2°/a of the previ-

ous year's gross wages, plus any intervening wage

i increases.

Material Handlers are entitled to vacation, as stated in this article,

paragraphs 1 thru 7, with pay. Their rate for die following year will be

computed on the basis of 2% of the previous year's gross wages, plus

any intervening wage increases, as long as they have Held the materi-

alhandler position for the majority of the year (181 days or more).

j 10. When an employee is laid off, he/she will be given thei

~' - + option of receiving His/her vacation pay, or holding the

vacation. If he/she decides to hold the vacation, it will

~ be held for up to ninety (90) days, at which time a deter-
j
j urination will be made as to the extent of the lay-off. If
I

it is determined that the employee will not be recalled in

the calendar year, then the employee will be paid for all

of his/her vacation. If, however, it is anticipated that in

'~ the near future the employee is to be recalled, the

Ij Company will continue to hold such vacation.

52

~''~~ 11. Wlicn an emplo}~ce who is cli;ible fora vacation dics,

his/her current unused vacation will be paid to his/her estate.

t , -~ 12. Vacation year shall be on a calendar year basis, and shall

t _.~ be from January to December 31.

r r' ' :%
` ~ 13. Far purposes of calculating entitlement to vacation pay,

~ .: all sick leave for which an employee is paid (this

includes Sickness-and-Accident benefits) shall be con-

~u
sidered as time worked.

—.; ~i
1 l./

- ~ ~ i4. For purposes of calculating entitlement to vacation pa}~,

time for which an employee receives Workers'

Compensation up to a total of six (6) months, shall be
-\

_ ~ considered as time worked.

~l1~'.l
'~` ,.~ I5. Each year, the Company will conduct a vacation can-

~, ~~~%~ vacs. 7-he Company shall canvass the work force for

_-;'~~ vacation scheduling prior to or by the 30th of January-=-

-~ each year, and shall post the schedules in the depart-

='-~'? meets no later than February 15 of each year.

r `
y
' r"1 Insofar as practical, scnionry shall govcm selection of

C _ ~ ~.;
`~ vacation weeks in the ~~arious departments. Tlie Company,

-~-'~ however, reserves the right to limit the number of vaca-

"z; lions in any weeks in order to plan efficient operation.

.~~.
16. Employees exercising their choice for the second, third,

fourth, or fifth week's vacation must not "bump" an

~-~ c z
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employee of lesser seniority from his/her first choice.

1
i ] 7. /Aa emp,oyee who fails to advise ine Company of his/her

preference for vacation time when tl~e annual vacation

canvass is conducted will be assigned a vacation date by

~ the Company.

18. Employees bidding into a new department after vaca-

tions have been scheduled will not be permitted to dis-

rupt their new department's vacation schedule, but will

ha~~e to fit their vacation into the new department's

schedule.

l9. When an employee's job is abolished because of a

reduction of forces, he/she will be permitted to maintain

his/her vacation schcdute that was in effect prior to the

job abolishment.

20. Employees who voluntarily quit after qualifying for

vacation will be granted any unused vacation, provided

they have given the Company at least two (2) weeks'

written notice of their intention to quit.

21. Employees will not be required to perform work during

their vacation period

22. Each maintenance branch (Mobile Maintenance, Plant

Maintenance and Electrical Maintenance) will maintain

its own vacation schedule,

5

,~

~~~ ~
~~1

- _~

E , . `_~ ->

:1

~,s
~~

t~ J—

C=- ~ _.

~.~ -='``_c'-

-~

~ ;~~

~. ~`

~~>;

23. If an employee wishes to cancel a full ~veck vacation the

Company will post it and it will be granted to the most

senior employee. Ii au employee wishes co cancei a da~~-

by-day vacation (or less than one week) the Company

v,~i1l not be required to post it. It will be e anted on a first

came first serve basis.

ARTICLE X_X

LEAVE OF ABSENCE

J . A leave of absence shall be granted to any employees on

the Seniority Roster who lea~res flee Company to tale a

position with the International Union of which the local

Union is a member. All other leaves of absence must be

by mutual consent of the Union and the Company.

2. All leaves of absence will be reviewed at least once a

year.

ARTICLE X?~I

GRIEVA@10E3

1. The Union or any individual employee or group of

employees may submi t grievances to the Company. All

grievances will be processed as provided herein.

2. First Step. A meeting among the aggrieved, the fore-

man involved, and a member of the Union Grievance

Committee will be held within eight (8) days of the

SS
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t
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~•
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11 ~',;`

F .

event being grieved. Within seven (7) days of the First

Step meeting, the foreman shall provide tl~e Company's
o- ,

answer to the grievant or his committeeman.

J; 3. Second Sfep. If no satisfactory settlement is reached

under the procedure provided in the First Step, the

~ , aggrieved has up to seven (7) days after the First Step

.j { ~ answer to reduce the grievance to writing, sign it and

have ~t co-signed by a Union representative, and present

it to the Company. Within thirty (30) days after the

receipt of the written grievance a representative of the
i

International Union will be notified by tl~e Union

j Committee and a meeting will be arranged to consider

the unresolved grievance with the representatives of the

~ local Union and the Company officials. In grievance

'} ' ', meetings involving two (2) or more weeks of suspension

~~ '' or discharge, either party may request tUat the grievant

1 attend the Second Step meeting and, if such a request is

s :`: ~ made, tl~e grievant shall attend. In the event there is a

factual dispute regarding the circumstances giving rise

to the grievances, the parties agree to reschedule the

Second Step Meeting, and the foreman and grievant will
~~

be required to attend the rescheduled meeting.
l

` ~ 4. Answers to all grievances that have been discussed at

;~. ~ ~~~ the Second Step will be submitted in writing by regis-

Y` ~':-. tered mail to the grievance committeeman chairman and
rr

~` electronic mail to the rest of the grievance committee

~ ~: ~' within twenty-one (21) days of the Second Step meeting.

4 ~~~.
~,

r~

(` -~J

V 
'.

_~_ ~ 5. When an employee on tl~e Seniority Roster is discharged

~~-" for cause, the Union shall be notified of the reason, inn
`_ uniting, within twenty-four (24) hours of the discharge.

~f~~ ,._

~ 6. The Company shall notify tl~e Grievance Committee of
--a_

all grievance awards and shall pay any money o~~red
~~~

~_'--- under grievance award within thirty (30) days of the res-

olution of tUe grievance.

- 7. Arbitration. If Step Two is unsuccessful in resolving

~ ~ the grievance, the Union may request, in writing, that the~_%
~̀'1 question be submitted to arbitration under the Voluntary

'L-r~J Labor Arbitration Rules, then obtaining, of the American
--yr _ Arbitration Association within sixty (60) days of rece~v-

ing Company's written reply.

- 8. The parties agree flint the arbitrator will not Bear more

- - tUan one grievance at a time, un)ess the number of griev-

v ances pending arbitration is five (5) or more, then the

parties agree that the arbitrator will hear at least tyro (2)

_ grievances at one series of arbitration hearings.~~--- :_

J J 9. The Arbitrator shall have no jurisdiction to arbitrate any

grievance which would invoh~e the negotiation, modifi-

cation, or amendment of any provisions of this

Agreement. However, any written letters of agreement

_y - are subject to arbitration.

10, The cost of the Arbitrator, and the administrative fees

s~
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i

( ____ _ - _, -- - ---
1 ,. 1 1

~. ~v~

' ') Co~runittee of up to seven (7) employees, at the discre-
~~ and expenses, will be shared equally by both paRies.

tion of the union, with equal representation of the
,. { _vim' :_~ Pleasant Gap departments and one from NTS; for exam-

] 1. The expenses of witnesses for either side shall be paid ~~
1 ple: 2-plant, 2-mine, 2-maintenance, I-NTS. The

by the party producing such witnesses.
Coirunittee will be reduced by [he number of representa-

i '
i tines from NTS when that location shuts down. The size

12. The decision of the Arbitrator shall be final and binding ~
l ~=~ ~ of the Union Conunittee shall be ft~e same for negotia-

~ ~_', on both parties.
~^ bons, grievances, and policy meetings.

13. The Company agrees to permit grievants to attend griev- i'" 1 ~`~
i~ "° .,.,. - ARTICLE ?CXII

ance meetings for the purpose of testifying when
i ~ ~ f. NO STRIKE - NO LOCKQUT
i deemed necessary by both the Company and the Union.;, ~i ~~

~ In addition, the Company will make a maximum effort ~ y~
~ " There will be no strikes, including sympathy strikes,

t to resolve grievances at the earliest possible step of the r- Y ~`
~ -_~ ~:~ slowdowns, picketing intcmtptions, or stoppages of work by the

~ ~' i grievance procedure, provided the Union Committee is ,_
r `~ Union, its members, or its agents. There vrill be no lockouts by tl~e

given the authority to resolve grievances at the same ~~-^-=
Company or its agents.

` s . step without refemng them to membership meetings. '~ - 1A ,~

~t 1 ARTICLE XXIII
+ ~{1 14. All grievance meetings shall be held on Company time - ~ 

pAY DAYS
~ f' and Second Step meetings shall be held during the first r ~

j ~ . (day) shift. Neither party will unnecessarily prolong _ \1
1. The Company will issue paychecks once a week on an

said meetings. ~'' ~~
5 '~ ; - ~-'~ established day. T7~e Union will be notified in advance of

t' 4 ~ ` any change in this day. If there is a shortage in an employ-
` ~ I5. The parties intend that the time limits prescribed in this ~ 1

~,,,, ~ ~ ._lr~-- _ ` ee's pay of eight (8) hours or more and the employee
~{ 4~, Article shall be strictly adhered to. 1'he Union's failure to ~ brings it to tl~e attention of the personnel department, the

E ~1 ~ do so shall have the effect of automatically witUdrawing i ~ Company will have a special check made up for the short-
.,' ~~ ~ ̀~ the grievance; the Company's failure to do so shall lave i ~ ;

4* t, ~' .r - age. if there is a shortage of less than eight (8) hours, [he
~„ ~~-~~ ~,: the effect of automatically sustaining the grievance. ~

u"-- ~-_ ~ ~ shortage will be made up in the next pay period.
~~

~ ~ ~? y t~'3t ' 16. The Company will recognize a Policy and Grievance ~"-%
[ w~~,~_
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2. All employees will be required to coordinate with the ~~-~ ~ ~ 
4. The Company shall pay the Union members all wages

Company ttie direct deposit of tliei~ paychecks into an [ ~^`) 
lost duc to attendance of Safety Committee meetings,

4 ~ `~- ̀  investigations, or while accompanying any State or
4V j appropriate bank account or comparable account.

~`'_~~ ,~ Federal agent inspecting, tounng or investigating the

~, __ ~ work area, or attending any pre- or post-inspection
ARTICLE 3bXIV ~~ __--%

~ - conferences.
j BULLETIN BOAItY~S `,_
j

1 5. An employee ~a~ho believes his/her job presents a hazard
The Company agrees to allow the proper officers of the

Union, who are employees of Graymont (PA) Inc., to use one (1) `-~ _ - ~ to his/her safety or health may request an immediate

designated section of the bulletin boards of the plant for posting 
review of that job by the Joint Safety and Health

~ ~ Committee. If the Committee determines that said job is
t, ' i Union notices. 

~ a hazard to his/her safety or health, then the employee

~;: shall not be disciplined or discharged for refusing to
,ARTICLE XXV ~ ~

~ I - work on such job which might endanger his/her health
i ~ SAFETY AND HEALTH

l or safety.

i 1. A Joint Safety and Health Committee shall be estab- - l

;S ' lished with Company representatives and Union repre-
~- ARTICLE %XVI

h ~ _ ~ ~ DRUG &ALCOHOL POLICY
sentatives.

~~ ~ ~

2. The Committee shall investigate all accidents and shall J~ Tlie Company will implement and enforce the Drug &

_ ~ ~ Alcohol Policy dated May 31, 2006. The Company reserves the
~ ~ hold regular monthly meetings for the purpose of
r i - ~ r̀Ẁ) right to amend the policy only in response to changes instate or fed-

•~ reviewing causes of accidents and to make suggestions

~' and recommendations to the Com an with res ect to ~ eral regulations.
,_~, P Y P

'` the health and safety of the employees.
~ _ - ~~ Aff2TICI,E XXVII

t ;, '~ j 3. The bargaining unit employees will have the right to red ~ 1 - -, ~) MAINTENANCE PROGRESSION TRAINING PROGff2A M

a ~ ~~' ~ tag any piece of equipment that violates Federal or State 7,
~ ;> >

~-
~ ' 9 laws concerning safety (MSHA, DEP). The equipment

y ~ 1. Entry level (start out at the lowest level) (total of four
;. must be properly repaired prior to returning to service. __ ~I ✓_

i ~,. ~ ,-
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`' ! levels) Class "C", Class "B", Class "A" and Technician,

Master Technician.
'~

2. Testing: Written, Hands On and Welding (if applicable).
1

3. Training time offered between Class "C" and Class "B"

is one year.

,~ i
4. Training time offered between Class "B" and Class "A"

~. r' is two years.

'~= j~
~' Ii

`~ -r ,, S, Training time offered between Class "A" and "Tech" is

'`` three years."f

6. If the candidate fails to pass any part of the Class "C" or

2" _ ~ ~`'• ~ the Class "B" exams, after reaching the specified time

' : ~F; limits, they will be disqualified from tl~e program and

y , ~ ~, y ; ~~ ~ the position will be re-posted as a Class "C".~,.~.,,

o-t~ 7. A candidate may choose to wave the time limit and take
Lrt1,

rj t r,; the higher exam without being penalized or disqualified.

..". `' '•' Once Class "A" is achieved their will be no disqualifi-

f ~:u
"t

r:

~.

cation for failure to pass the Tech. position and the can-

didate may retake the exam at his discretion.

8. Any employee holding a maintenance position when this

program goes into affect will be "Grandfathered" and it will

be the employees option whether or not to enter the pro-

gram. However, ifthe choice is made to enter the program,

~J v

~—~_i ~~ the employee will then fall under the same criteria as an}~-

one else entering the program as described in this proposal.

C =--~ ̀ ) 9. The company encourages its employees who wish to go

__~',,~ into tl~e maintenance program to seek training programs

\ that are work related. These programs must be approved by

the plant manages If after three months into the program,

f~' the employee can produce to the plant manager proof that_.

~- a he has passed all of the required exams along with an

invoice stating the amount that the employee has paid out

of pocket, the employee will be reunbursed and the remain-

der of the approved Lraining will be paid buy tl~e company.

Applicab]e jobs:

- - Mobile Maintenance

' _. _ Stationary. Maintenance

ElecMcians

r
~. ARTICLE XXVIII

MISCELLANEOUS~_.

~`'' 1 • When, at the direction of a foreman, an employee is

i required to work at least fifreen (15) minutes in excess

of his/licr scheduled hours any one day, the Company

guarantees tl~e employee a minimum of one (I) hour's

~ _ pay at the applicable overtime rate.

Z• In the event up-rated jobs are available, qualified

__ employees in the classification shall be given the prefer-

- ence for such openings in seniority order. Scheduled

E ~z
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~{ ;'_ . -

employees must make their request before the schedule

is posted and a qualified employee must be available [o

t~``~ ` ' j cover the senior employee's job on straight time.

~ 3. When an employee works three (3) hours overtime fol-

lowinghis scheduled shift, a meal will be provided (con-

,~7~ - ' '~ sisting of soup or salad, main course and dank; or break-

:.~: - ~ fast), unless an employee was given more than twelve

(12) hours notice. Employees called out prior to their

scheduled shift will receive a meal at the end of said four

~ ' (4) hours and every four (4) hours thereafter. No more

I~'i than two (2) meals will be provided during any consec-

~ j utive hours worked. For the purposes of this section, an

employee is not on "call-out" if he is given tiro (2)

hours' notice prior to the time lie is to report to work.

-~ The employee will have the option of a hot meal or one

j (I) hour of straight time if given less than twelve (12)
~y, 4 t

b'* r' ~: ~' ~ hour advance notice.

~, { ~~
j 4. When an employee's job is abolished, he may exercise
i

f his seniority within seven (7) calendar days to move into
~,;

an open position which he can qualify for. 1f there are no
t~;'

" ' ~ open positions the employee may replace tl~e least sen-~;
~k ,J , for employee if he can qualify for the job classification.

~^

~~+
~ 5. The. Company agrees that if it starts up a lime industry

' 1.
i i r _',

'F_,I operation directly related to the former Bellefonte Lime

k ! Mining Operation within afifty-mile radius, employees
i

~ j l on the Seniority Roster will be given first preference for
~.
r

_ _ . ~n

;_ .~
l,~C~~;_~

~~ _J

_~_ ~ ~ 1

~~--y ''

~`~~,~ ~
~, ~"`I

1

^~,.: ~~~~.~

1

J

~' ~ 
,

~:

~'~''~e"-~ ,

employment and it will recognize Local Lodge D-92 as

the bargaining aQe~t. The Company recognizes tha[jobs

of such new operation will be filled on [he basis of qual-

ificatioos and seniority and that e~;isting employees will

be given the opportunity to fill such newly created jobs

through bidding. The terms of this section apply only if

the Company creates a new lime industry operation. It

does not apply if [he Company purchases or acquires an

existing lime industry operation.

6. Employees v,~ho work the last shift of the week (e.g.,

6:00 p.m. Sunday - 6:00 a.m. Monday) and also ~~~ork

the first shift of the follo~~~ing week (e.g., 6:00 a.m. -

6:00 p.m. Monday) shall be paid at time and one-half for

the latter shift.

7. Customer truck drivers will not be permitted to do

repairs on Graymont (PA) Inc. equipment.

8. An emplo}~ee will not suffer a loss of straight time wages

as a result of taking a Company required physical exam-

ination.

The Company's obligation to call an employee is limit-

ed to telephone numbers listed with the Company.

10. When an employee's job is shut down, the Company

will make every effort to assign the available work to

qualified employees on the basis of seniority. The

65
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Company wi11 not be penalized for errors in the admin-

istration of this clause.

I1. hailer jacks used to support flatbed trailers for bag

loads will not be bargaining unit work and employees

j who are members of the Union will not be asked to do

this work.

_'"'l

—.~~ 1S. The Company will reimburse time missed and mileage
~r =̀ _ 
F up to two (2) employees per year to tale Blasters or

'` ~J Foreman's tests provided they pass the test. Employees

1 who volunteer will be selected on the basis of seniority.

If there are no volunteers, and the Company assigns an
~:1-~. _'~ employee or employees, it ~~~ill pay all expenses.

f'~- ~ s.
v~

12. Policy on backloading: ~ 16. Time spent attending any Company required training

program or any Company required meeting will be paida. If the order is for one (1) ton or less, the truck driver
1 at the employees' base rate. However, attendance atmay back load (timself.
~ Annual Refresher Training will be paid at the employ-b. Tf the order is for more than one (I) ton, one of our

ees' vacation rate.
employees must do the back loading, but the hock

'~-
driver can help.

- ARTICLE XXTX

USE OF OUTSII3E CONTRACTORS13. When it is necessary for employees to use their person- _ _ -

al vehicles to drive from one facility to the other during -
- 1. All work normally and customarily performed by mem-the course of their shift, they will receive a mileage

allowance in accordance with IRS regulations. ~. - — bers of the bargaining unit shall continue to be per-

formed by members of the bargaining unit. For purpos-

14. Employees wbo are awarded Maintenance jobs will 
es of this section tl~e term "subco~h-act" shall include

-- any work performed on premises by outside contractors.receive an initial tool allowance of $350.00 and there-

after atoo] allowance of $350.00 each calendar year, so ~ _
Z. The Company may subcontract work where thelong as they remain in a Maintenance position. TUe G

- Company; lacks the necessary equipment to perform theannual tool allotment shall become effective January 1
work in a productive manner, where members of the bar-each calendar year. The tool allotment will only be paid
gaming unit are not reasonably capable of doing theif employees can present receipts indicating that they f'~:~

have spent money for tools that year to be paid by that ~~ A 
work due to the scope, timing, or economic feasibility;

$350.00 allotment. P ,- or, where the employees lack the skill or ability.c~~<r -

--

« ~ _ " 67
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,. '`', 7. The Company may subcontract work if to do so will not
3. The Company may subcontract work, after canvassing ~

result in the layoff of bargaining unit employees or fail-
the list of qualified bargaining unit employees, where

ure to recall qualified bargaining umt employees already
they require a temporary increase in the work force due

on layoff. Tlie Company u~itl not utilize subcontracting
to an unanticipated event or condition that threatens to

to avoid firing additional bargaining umt employees.
curtail production. ~_~~'`

~ ~ ~ ARTICLE XXX
4. The Company may subcontract work associated with ~~

- DURATION OF AGREEMENT
any new construction projects.

\- 1. This Agreement shall become effective June 1, 2011,
5. Company will install /operate trucker self-loading facil-

and shall continue in effect until May 31, 2014, and
ities, where outside contract drivers or bargaining unit

'~ each year thereafter, unless sixty (60) days' nonce is
employees will load the customer trucks.

given in writing by either party prior to any expiration

date. Such written notice shall contain any changes or
6. The Company agrees to notify the union chairman in

amendments desired. Only such changes or amend-
writing (email) and the union chairman may request a

menu as are contained in the vdritten proposals shall be
meeting which may include the affected department

discussed by tl~e conferees.
committeeman, unless an emergency situation arises, to

advise them of the intent to use outside contractors. The ~ -
2. Upon the signing of this contract, all letters on the

scope of the meeting will be to review the nature and E'
side, which are contrary to this contract, shall be null

timing of work, availability of equipment and employ- ~ _ ~
__ ~ and void.

ees, and commitment by employees to perform the

wodc If it is agreed that the work in question can be per- - -~
3. Tliis Agreement shall be binding upon any

formed successfully and within the required time frame =
successor/assignee for the duration of this Agreement.

by the bargaining unit employees the Company agrees to

do so. Contractors, except when performing new con- q The Company will provide copies of SPD's for Medical,
struction, will not operate company mobile equipment; ~'

Dental, Pension Agreements and copies of the Labor
bargaining unit employees will do so. Contractors will }

Agreement to all employees.
be able to operator company mdnlifts and forklifts.

~-
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ARTICLE XX_?CI

CHANGE IN TILE LAW

The Parties agree that, in the event of a change in local,

{ ~ ' city, state or federal law that modifies, changes or otherwise may,~ ~~
affect the terms of conditions of employment as set forth in this col-

s ~ lective bargaining agreement (i.e, implementation of National
' ~ _ Health, etc.) the Parties will immediately meet to discuss how the

change affects the terms or conditions of the Agreement. It isk

~?. ~, ~ ~. intended that, in no event, shall any such change in the law be per-i ~ :'.
miffed to add to, or take away from, rights and privileges afforded
under this Agreement and that the Parties will make appropriate
adjustments in the terms of this Agreement to achieve that result.

~; ; ~, i Either Party may re-open the Agreement for negotiations only on
i sucb terms that are affected by the change in local, city, state, or fed-

-: ~ eral law.

I~:~
.

r,

~~.;~.~ ARTICLE 7C_XX.II

TOTAL INTEGI2ATIOIV
Vim: , -=

`: ~- 5~~ This Agreement contains the full and complete agree-

%`) meat between tl~e parties, eliminating all prior and contemporane-
~~ _~ ous written or oral agreements or past practices. This Article does

`~~~—~~ not apply to past practices concerning day-by-day vacations or use

of personal holidays.
~'~'--

~< ~ ~ Signed at Pleasant Gap, Centre County, Pennsylvania, as

of this 19th day of September 2011.~`~_-

UNITED CEMENT, LIME, GYP-

SUM ANDALLIED WORKERS'
~ _ DIVISION OF INTERNATION-

AL BROTHERHOOD OF BOIL-

ERMAKERS, IRON SHIP-
~< ~ BUILDERS, BLACKSMITHS,

FORGERS AND HELPERS,,-
GRAYMONT (PA), INC. LOCAL LODGE D-92

1S ~..(i ~~ / ~~C
(~ y~ ~~l -1- ~'

LL I - 

1

.. _- } ~

~ ~!. i

~+q~. .. ,: ~ .i
' 

.. i .n '.r. •'_

Y,^~
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INCENTIVE PACKING RATES

~'

~~
~3I

~i

E

~~

~~

;~

`" 

~.

~-.v

='

-~.

/ ~i

~;
:;

~. i

Percentagelncrease 8 Year
Rales Current 3.50% 2.75% 2.50%
Per 61112010 611/2011 61112012 61112013

Pebble 80 Ib. Packing Bag 0.140 0.145 0.149 0.153

Pebble 80 Ib. Stacking Bag 0.070 0.072 0.074 0.076

Pebble 50 1b. Packing Bag 0.119 0.123 0.127 0.130

Pebble 50 Ib. Slacking Bag 0.060 0.062 0.064 0.065

Ground 80 Ib. Packing Bag 0.135 0.140 0.144 0.147

Ground 80 Ib. 
gag 0.067 0.069 0.071 0.073

Stacking

Ground 5D Ib. Packing Bag 0.114 0.118 0.721 0.124

Ground 50 Ib, 
gag 0.059 0.061 6.063 0.064

Stacking

RKP 80 Ib. Packing Bag 0.129 0.134 0.137 0.141

RKP 80 Ib. Stacking Bag 0.063 0.065 0.067 0.069

RKP 50 Ib. Packing Bag 0.110 0.114 0.117 0.120

RKP 50 Ib. Stacking Bag 0.055 0.057 0.058 0.060

RD 50 Ib. Packing Bag 0.029 0,030 0.031 0.032

RD 50 Ib. Stacking Bag 0.029 0.030 0.031. 0.032

Hydrate 501b. 
Ton 1.360 1.408 1.446 1.482

Packingl5taci<ing

Bulk Pebble Loading Ton 0.008 0.008 0.009 0.009
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The kiln bag house premium (~O.SOIhr.) ~~ill only apply

[o kiln ?-?,-P• 3-bagliouSe, except when it is necessary

for an employee to enter a kiln 6 orl<iin 7 bag house

while tUc respective kiln is in operation. Underground

mine premium 00.75) currently in effect at the Pleasant

Gap facility v,~ill remain in effect.

2. The Company will purchase one pair of safety footwear

per year for each employee. The boot allowance will be

$200.00 per yr. Gloves will be furnished. Old ones

should be turned in for ne~v ones. Any unused boot

allowance can be used for other safety related clothing.

3. Ten cents ($.10) a ton additional will be paid for those

tons of hydrate loaded on a single pallet, which are

loaded over one (1) ton.

4. Add: an up rate of $0.50/hr will be paid for loading

shot-rock in the mine as follows: 0-4 hours - 4 hours

pay, 4-8 hours = 8 hours pay.

5. Employee's responding to tl~e acid treatment emergency

response will receive an up rate of $1.00 /hour.

6. The most senior, qualified (CPR /First Aid certified)

employee in each plant and the mine will receive an up

rate of $1.00 /hour for being the Emergency Responder.
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~' j SUPPLEMENT A

4  ̀~ I PENSIONS

~_
~ 1. The Company will maintain for employees covered byi ;

- i
,~~` `, j this Agreement a pension plan funded by the Company

'}' ~ in accordance with the Employee Retirement Income

;:; . Security Act of 1974 (FRIBA), which will pay a benefit

t;; o£

'A $31.50/month year of service for employees who retire

after June 1, 2011; and

~~:Y=~' ~ $33.00/monttilyear of service for employees who retire

after Tune 1, 2012; and

~:~ ~ $34.50/month year of service for employees who retire

~\~_~ , ~ afrer June 1, 2013

~'t
'~ ~,"~ i

~ y ;, ~ a) Normal retirement will be age 65 and 5
)1t*.
~'{, years of service.

i~~i„
r 1 tT2 .,

,,y~~~: b) Early retirement eligibility wi11 be age 55

~_~' and ]0 years of service, with the pension
~: , ~r

< ~ ~ c ~ amount reduced by one-half of one percent

{ ~ #tom - ~ (.5%) for each month by which the early
..'f

~' '~°k?i , retirement date precedes the date the member

'r~T', ~ attains of age 62. If the early retirement pen-
~~". i

~ sion starts after the member attains age 62,:, j ~

'' `' no reduction will a 1r rC -_ PP Y•

C YY:
4 ~~ c) Vesfing - A member wlio has completed at

- '~' least five (5) years of service shall have non-
f ~%

~n

J
r= 1
~~-

~ forfeitable rights to his/her accrued benefit~ '_" ,.
under the Plan.

~_ ~—,_

~~_.~ d) Service - For purposes of eligibility to

receive benefits, service shall be defined by

~~~~ the seniority sections of this Agreement.

e) To be eligible for the early retirement health

benefits, an employee must have been acti~~e-

"~ ly employed for ten (10) consecutive years

- after attaining 52 years of age. "Actively

employed" means being on the active payroll

or on a leave approved by the Company or on

_ the seniority roster.

2. The Company will provide the plan document and all

- required documents according to law to the Union.

3. The Company will seek a determination from I.R.3. chat

the plan complies with applicable E.R.I.S.A. require-

__ ments.

Early Retirement Incentive:

4. a. X4,000.00 bonus at age 62;

_., b. $2,500.00 bonus at age 63; and

"` c. $1,000.00 bonus at age 64.
- ~

_'`, An employee must retire and reach the age requirement during the...+

f`
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-r~_ ) b. Service -Employees may begin malting con-term of this Agreement. The Employee must notify the Company ~ ~-~`
j f ~ tributions to the 401(1<) plan as soon as [heyof his intent to retire by December 31 of the year preceding his

`"~` have established an account under the plan.retirement. T'he early retirement incentive bonus will be paid on the /, ~.~

1 ! day of retirement. \ '-

1 ~ , ~ ~~ 2. The Company, through tl~e plan managing entity, will

C provide the plan document and all required documentsj ~. 401(k) ~

~. 5. The Company will provide a 401k plan for all employ-
~: ~ according to law to the Union.

a ~ i ~~
ees covered under this agreement. The Company will ~_y:=~

>~ SUPPLEMENT B~ match employee contributions at the rate of 25% of the ~ __
i ~—=- Gfl2AYMONT(PA) INC.first 6% of employee contributions. The Company's r~. n

~ obligations and responsibilities to employees are con- ~ 1 ~ , ~' 
.EMPLOYEE INSURANCE PLAN

' trolled solely and exclusively by the plan documents as
j ~ ~ Employees hired on a peananent basis become eligibleamended and the contribution discussed herein is for F

informational purposes only, 
for the benefits listed in this Supplement on the first day of the

j month following the completion of three (3) months' service.

a. Vesting - A member is immediately 100%

vested in his/her contributions to the plan.
- - Short-Term Disability Insurance:

Employee plan participants shall have non-

•" forfeitable rights to his/her accrued ~ 
1. Effective June 1, 2011, the short-term disability bene-

~'' ~ Company contributions under the Plaq 
fit for non-occupational illness or injury will be 60% of

base weekly earnings to a maximum benefit of $450
based upon the following schedule:

per week.
After two years of service - 40% ~. L

After three years of service - 60% ~~`~
C;~-f'~" 2. Benetits begin on file first day of anon-occupational

After four years of service - 80%

y After five years of service - 100% 
accident and the fourth day of anon-occupational ill-

' A ,~ Years of service, as defined under the plan, are years of 
❑ess. The company shall use all means possible to insure

~ J that this benefit starts paying within fourteen (14) days
'.~ employment with the Company, not years of participa-

~~ ;`{"~ tion in the plan. , ~ of the accident or illness. Failure to do so will result in

' ̀'• the company laving to advance payment to the employ-
__

_~~~ ~~ '~ _ ~, 77
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7 ? '~;~ ~ i ee the amount of the benefit until such time as the issue

j .~ is resolved.

,~ L i 7~
~j ~.

Y' r~ ~ 3. It is not necessary to be confined to your home to collect
~; ~ benefits, but a doctor's certificate supporting disability

will be periodically required by the Insurance Company
~ ̀  ..~

r~

r ~ ~~a',
~ - i~st,' : i Long-Term Disability:z-r ~~

~,;~4_
~~ i_~::

~. -' ~ ?~ 1. After the period of short-term disability has lapsed, ands

~-'; if an employee remains totally disabled and unable to
~`~" work, subject to medical verification, the Insurer will

r ̀ -~' ̂' pay along-term disability benefit equal to 60% of the~ ~:
er ~ ~% (, employees monthly wages based on 40 straight time
~e t' ~ n k ~' ~ _~ hours up to a maximum benefit of $3000 per month.$ ~ ̀ -
~ ~` °,.'
'-Y tr c1'*4 ~

'`,~_~,~~?~'~ ~ ` Life Insurance:

'i~.

~.~

i>

1. Effective June 1, 20] 1, life insurance coverage will be 2
times annual salary (base hourly earnings x 2080 hours)
to a maximum benefit of $100,000, with an accidental
death and dismemberment benefit of the same amount
calculated in the same manner.

2. No increase in the amount of insurance of any employ-
ee shall become effective when he/she is not actively
at work.

3. If you leave the Company, you have the option of con-

7R

J

~~ ~~ vetting your group policy into an individual policy with-
~~ out submitting to a physical exammaCion. You must,

<,r=~ however, take over payment of the premium as an indi-
- ~ ~ vidual policyholder, and the Company will no longer

l - _

~ ~~~ make its contribution toward your premium.' —_c

_ 4. The Life Insurance of employees entering Military
i Service will be continued for 120 da}~s from the date

such employees leave the Company. The Company will
pay the full premiums for this period.

5. Under the above arrangement, ali employees in Military
~- Service will be protected during this period of eligibili-
'' -- ty for Government Life Insurance. Employees should

protect themselves by taking advantage of the National
Service Life Insurance during their period of eligibility.

i _

Medical, Prescription, and Dental Benefits Plan
_ - _

'`.' - Employees hired on a permanent basis become eligible
~ - for the benefits listed in this portion of the Supplement 

~~ od the first day of the following month in ~~~hich they
`~'' ~ ~ were hired.

6. The Company will provide bargaining unit employees

vdith tl~e same benetit plan including medical insurance,

prescription drugs and dental insurance terms as other
__ a~ ~~ non-bargaining unit employees of fhe Company receive,

under the same terms and conditions, and with the same~ ;:

4'- I.r, .~ 79
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~~ I ~ SUPPLEMENT C
co-payment and contributions a`s=sg~'7ron=urt;4 cr~ploy ~~' 12-HOUR SHIFTS SCF€EDULE IZU~,~S

I '. ;~^.s-See comparison table with the following changes ~ ~_ ~ ~ 
<;~NERALITY~.~ , for the Max out-of-pocket:

->
`' 1/1/2012 —Max out-of-pocket (iuctuding deductible) ~ `~ a) V✓AGE RATES~ ~ both single and family $2000 ~~ ~ ~ ~

Wage rates are those in force according to the wage scale{, ~. Ul/2013 —Max out-of-pocket (including deductible) ~~)6 _ included in this agreement.
! family X2500 ~~

1/1/2014 —Max out-of-pocket (including deductible) ~- b) WORK SCHEDULE
~~ family $3000~ r .'. ~ ~ - The work schedule is based on shifts of twelve (12;i

?, E Hours and spread over a period of four (4) weeks.+ '; i 7. The company will pay the premium for this benefit for

the life of this contract. 
Week It~

~, a 8. The deductible will not change during the life of this -
~,' ~ contract and the Max out-of-pocket will not be changed

,' :~i other than what is specified above, during the life of this ~ -
,~ ~=~ : ~ ; contract. i'

~ ~

Sunday Monday Tuesday Wednesday Thursday Friday Saturday

Day 
D D A A C C Ashift

Nighl 
C C B B D D Bshift

r ~u ' Payments of Premiums During I3isability, Lay-Off, Etc.: C .~
~ t -,
y,{ .t ~ I '! { ~ .1 '~ Week II

s.
' 9. When an employee is laid off, is off from work or has t .

f̀ ~~ .''~, not received a full medical release to return to work, due

r ~` ,4=~_'~ to injury or sickness, the Company will pay Life E ='i-"1

~~,t~` ,,~_ Insurance and Health Insurance premiums for a period ~,=1t ;,
r '~ ,,;~ of eighteen (] 8) months. At the end of the eighteen (18) ~

--

Sunday Monday Tuesday Wednesday Thursday Friday Saturday

Day 
A A C C A A Cshift

Night B 8 D D B 8 Dshift
S4' : '' i~ ~, months' period, the employee will be eligible to contin- 
-~~';:. z '~i~~ uehealthbenefitsunderCOBRA. r

?r r s~ ~ ~,
~~.

i, - i
:;a I ~

~! ~
} ,t}.~.

~ ;I ~st ~.'
~, fj ' 81
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~J~- - -- -

'~r.`` ~ Week III

:'r Ii

i

I:

Sunday Monday Tuesday Wednesday Thursday Friday Saturday

D~'y
shift 

C C B B D D C

Night 
D D A A C C Ashift

?'

<~,,j~`' ~I Week IV
F ~:p "-
~~~}

3̀  I~ r

'f~ 
i

Sunday Monday Tuesday Wednesday Thursday Friday Saturday

Day B B D D B B Dshift

Night 
A A C C A A Cshit(

<'•r
k ,7,1'

z ~ ~,~` j. ~ DIST&2TBUTION OF WORKING HOURS
r <?"st ~ ~ The distribution of the working hours for each team will

~i ;;, `' ~1~Y- ~ be as follows:

~ ,'`'`

:'~`.

,~';.`'

Team A) Week I 36 hours

Week II 48 hours

Week III 36 hours

Week IV 48 hours

Team B) Week I 36 hours

Week II 48 hours

Week III 36 hours

Week IV 48 hours

Team C) Week I 48 hours

82

1,~~~._>

Week II 36 hours

Weefc III 48 hours

~~ J Week IV 36 hours

4`-~ 

k, Team D) Week I 48 hours

`~~~ Week II 36 hours

~~ z Week III 48 hours

V,~eek IV 36 boors

~ ̀~~ d) SHIFT'S SCHEDULE

Day shifts start at 6:00 and end at 18:00.

Night shifts start at 18:00 and end at 6:00.~ ,
The starting time of a shift indicates the working day for

-'~
.. that shift.

f --~

~` ,

~ l'

• 
~.

•_ -~

,~

-i~

e) ROTATING SHIFTS

Team working on twelve-hour (12) shifts will rotate.

Upon implementation of 12-hour shifts employees u~ili

have the opporiuniry to choose their work team (A, B, C,

or D) according to seniority.

When construction of the new Idlns is complete the

employees remaining on 12-hour shifts will have the oppor-

turvry to choose then work team according to seniority.

REGULAR WORK HOURS

For employees wonting on twelve-hour (12) shifts,

twelve (12) hours is a normal day of work.

83
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st - All time worked in excess of twelve (12) hours in any one day or
' ~ ~ ~ ~ g) LUNCH TIME ~ -`~'` ̀~ all hours worked when not scheduled to work shall be paid at the

~ All employees who work on t~~elve-hour (12) shifts - __) rate of a time and one half. All other time worked shall be paid aty_.
,,~ will be allowed to take a period of twenty (20) minutes ( straight time.

j ~' for lunch near the middle of each twelve-hour 12 shift. \ '~i - ~ ) - All time worked in excess of twelve (12) hours on Sunday or a!t
5'= No reduction of pay will be made for this established ~ =_% -> hours worked for acall-out on Sunday shall be paid double time.~.!,ri _ ~ ~ ~ lunch period. ~

1) S`T'ATUTORY HOLIAAYS
1 ' ~ ~ h) COFFEE BREAKS - Statutory holidays established at article VII will be paid

`~ ,r ~ Employees shall be entitled to two (2) coffee breaks of based on eight (8) hours at regular pay rate.. ~r~ -, ten (10) minutes, one within the first four (4) hours of
1 _ I their shift and one within the last four (4) hours of their -= ' m) VACATIONSr' i

~ ~ ` ~ _~ :" shift. No reduction of pay will be made for those coffee ~ - = Vacations established at article XIX will be taken as follo~~,~:
~ ~L ~ j breaks and they shall be taken at the work place. ~ 1 week vacation =three days of twelve hours

z `;' _ ; .,
2 weeks vacation =seven days of twelve hours

~ s' ' i) SHIFT PREMIU114S ~ 3 weeks vacation =ten days of twelve hours~~
a '_a ~ Shift premiums will apply for all hours worked on tl~e : ~ ~' 4 weeks vacation =fourteen days of twelve hoursz

` 1 ~ night shift as indicated at article XVI,(1) and the premi- '~ 5 weeks vacation =seventeen days of twelve hours
~ um for Sunday will apply as indicated inArticle IV (16).r r
`~ i ~ _ - All vacation should be scheduled by groups of three or

~ j) ON CALL 1 four da s For the da b da week vacation an em to

1~~

~ , i Al] kiln operators, assistant ]dln operators and boiler - _, ee may schedule three separate twelve hour days.
~. operators; working on twelve-hour (12) shifts must give _ - ~ ~

one (I) week availability per peaod of eight (8) weeks ~--~ r'~' n) TWELVE HOUR SHIFTS
of work where they might be asked on overtime. The To. change to the twelve hour scUedule will not result in
company will provide an on-call pager and / or cell "~ any postings except where qualifications of the job
phone. ^'~~ have changed.

', .1
k) OVERTIME -

For employees working on a twelve-hour (12) shift: ~ -
`~ ~~~'~ '~ 85

84 
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rLdditional Points of Agreement Regarding 11-Hour Shifts

~ (a) Jobs: Kiln and Boiler Operators and Relief Operator~, .i; ~:

(b) The day on which a shift begins will determine the day of the
~ shift. (Example: If a shift begins at 6:00 p.m. on Sunday, all

,: r ~ hours worked on that shift will be considered "Sunday" lours.)

t' r '- ~ (c) Article VII of the Agreement will be revised to state that all
~ ' ~` ~ ~; employees, including those working 12-hour shifts, willr,~ 1.

~. .
(assuming all other cntcna for eligibility for holiday pay and

ti S ~ ~ personal days have been met) receive 104 hours of time offwi th
~~;` e pay in a calendar year, which hours may be taken in increments

° '' of eight hours or twelve hours. Any of the 104 hours that havc..__ { 4 7 ~, ~ . ~

x~ '~ ~ not been taken prior to March 31 of the following calendar year
z °~~`~'~~ will be paid at that time.

t~ ~~ ~;.
x; e'~

~ ~' ti'~~ (d) Employees on 12-hour rotating shifts wlio are normally sched-,x, r f.~ ~ ~
i ~'; ,, .' ~~'' k %~

uled to work on Sundays or contractual holidays shall receive a
$4.00 per hour premium payment in addition to their regular
rate of pay.

SUPPLEMEPIT D

ALTE&~1ATIVE SHIFTS SCHEDULE RULES

GENERALITY

a) WORK SCHEDULE

The work schedule is based on shifts of ten (]0) and

twelve (12) hours and spread over a period of three

86

~,~ 1

~'_~

l ~..~

J`~)
~~ ~

-~ ._J

=~-- 
:'~

(,

~~:.,~

~y _ /~

t --

~`__ :>

(~-

~\

"v L

..~

,~.~:_ ~

~~"'' _~

(3) weeks. It will require three (3) crews [o work

this schedule.

Crew A

Crew B

Crew C

oado~ ao~ oQ~pQ000a~mooaioon~000~voo.oa000 ~~
~IIOD~DII~IODAOti1~1~0~~I
m00000Qo~0000000i~ooao~o~oo~~i~o~oa~r~~o~oo~~~ra
b) ALTERNATIVE SHIFT'S SCHEDULE

Day shifts start at 6:00 am and end at 6:00 pm

Night shifts start at 6:00 pm and end at 4:00 am

The starting time of a shift indicates the working day

for that shift

c) ROTATING SHIFTS

Teams working on Alternative Shifts will rotate every week.

d) REGULAR WORK HOUILS

For employees working on Alternative Shifts, ten (]0)

or twelve (12) hours is a normal day of work.

e) LUNCH TINE

All employees who work on Alternative Shits will be

allowed to take a period of twenty (20) minutes for

87

JA000245

USCA Case #16-1249      Document #1644983            Filed: 11/07/2016      Page 249 of 528



,. _ .,...~, _ ..' `.

;~

~.

4. '~1

~. i ~ 1

~ i ' - .-.

' - '

~~ ) _ 
_ 

.. 
_

i

.. r _.
i- - ~ -

Q l'II 

_ _ _. ._. _._.

i _ /~ jJI 

f

A ~~

~ i) ~`TAaTIIT'OR`s' H03,I~1A4'~
~ ' ~ lunch near the middle of each shift. No reduction of ~-~; ~~—' Statutory holidays are as established per article VII.

pay will be made for this established lunch period. ~ \Ten the obsen~ed day of the holiday falls on the day

~l~ where the employee is not scheduled to work, accord-
} { I I ~ COFREE BREAKS ~ ~c= =~

ing to the Alternative Shif[ schedule, he will be paid
~ ii •i lUhen working ten (] 0) hour shifts employees shall be — ~ ,~. ~-=~ } based on eight (8) hours at regular pay rate. Otherv,~ise,

entitled to one (1) coffee break of ten (10) minutes, ~/~ the employee will receive holiday pay equivalent to tl~ei!
'~ ;~~ within the first four (4) hours of their shift. No reduc-

. ' ~ i ; - ~ hours they would have normally worked according to
i .: lion of pay will be made for this coffee break and it '^—n--' 

-~"'~"' _~ the Alternative Shift schedule.
'_~ ~ :~~ shall be taken at the work place.i ' .~~ ~:;-.~

?'~: '~ j) VACATIONS
i When working twelve (12) hour shifts employees shall be ~u-=

Vacations will be taken as established at article XIX.
" ~ ~ '~ entitled to two. (2) coffee breaks of ten (10) minutes, one~ I ~ __

witl~ic~ the first four (4) ho~us of their sluff and one v✓idtu~ the4 ~ Additional Points of Agreement Regarding Alternative Shifts
last four (4) hours of their shift. No reduction of pay will bet. ~~~

~ ~ ; ~ made for these coffee breaks, and it shall be taken at the p~
~ ~ `~;_ ~ Jobs: Crusher Operator, Underground Miners, Mobile Maintenance

work place.
', _~ ~ j .. and new jobs created to support the mine.

I ~
~ ~ g) SHIFT PREMIUMS ~ _

,' I i ~ Memorandum of Understanding
Shift premiums will apply for all lours worked on tUc ~ 7111/11r

k ~ night shift as indicated by article XVI. 
Alternative Shifts

l I i

~~ h) OVERTIME ~' ~ l ,
~ ~ =`"' The Company and the employees will make every rea-

m For employees working on Alternative Shifts:
' =~ (~~ sonable effort to meet tl~e stone production as required as

~ All lime worked in excess of ten (10) or twelve (12) hours `~
`~ described below by operating with an eight (8) hour shift sched-

in any one day or all hours worked when not scheduled ro , J--
ule. If we are unable to meet the stone production set foRh below

' ' '',a}f work shall be paid at the rate of a time and one half. All
with an eight (8) hour shift schedule prior to March I, 2012, the

c : ~'; ~ ocher time worked shall be paid at straight time. -~
i Company will notify the union and continue ro work with the

a.. ~ ~, '
~ i , ~ -~ employees for at least another three (3) months, in good faith,

89
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i`
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.~~

~ [

~~+

i.
r - _ - ~ 1.

i

~~

- 
~~'~~~~; ;,

~; :~~' before implementing alternative shifts for workers required to
~ 4 allow the Company to meet the stone production level necdcd.

j
i
~'~; The options to be evaluated will be listed below:
f ~ ~ Working more production on third shift~ i ~,

~; •Back fill all open production shifts with overtime
~ Ma]<e efficient use of all production equipment

Have mine plans for southeast headings put iii place

_ 1 ',', and utilized~ ~_
~ ,. ~~ •Have mine plan for ventila4on put in place and utilized

~~ ~~ Have a water management plan in effect throughout
~,,,, `~ the mine

~,"~ . ~ - Have mine management working together for a
~ ~ ' ~ f ̀  I clean and productive mine plan

'I
'.: II Possibly have lst shift start early 1 or 2 days a week

/ on OT

• Possibly have 2nd shift stay over I or 2 days a week

/ on OT

• Possibly have the mine work 6 days on occasion / on

OT

Possibly have the mine work 7 days on occasion / on

OT

Company will work with a team from the miners to by

any and all suggestions to improve stone production

The underground mine stone production must be capa-
ble of meeting al] the sales requirements, including building and
maintaining at least 1.5 million tons of surface ROM and kiln feed
stone inventory.

90

~_ 1

{ LETTER OFAGg2EBNC~NT
t ~ ,

f ~r.- ,' ~ It is agreed that employees that will reach age 55

~- , ,_~
before May 31, 2011, and retire between age 62 and 65, will be

'- ~,, able to continue the Company's Group Health Plan at the

~;,_~_ —~ ~ Company's expense through the end of the month in which they
~~. turn 65. This benefit is only to be provided to permanent employ-

~ ees as of June 1, 2011 and who attained age 55 as of May 31,

- 2011.,r

~~:

~ ~ ;}

i

,` - _

__

w

~_

r '~

~_. -- 
i

r y~.;.l
_ 
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J~~.I ~~_

~i I Seniority Roster T
~ ~ 1975

~ ~ Spicer, William R. 05/27/75

,~
~ C 

J\
i Em~lovee DOH 

Y976

`'~' 'I' 7964 Dreibelbis, Gary L. 02/16/76
~'

^ Vonada, Donald K. 11/02/64 ~1 1sUler, Terry L. 02/16/76

1965
1977

~~ ~ s~ Poorman, Curtis L. 02/21/77} 'i i Gardner, Paul L. 02/15/65
'~ Gilbert, Richard L. 06/27/77._~ iI Fravel, Donald R. 07/19/65

I~ ~~ 
- 

1934
]969

' ' ~ Yoder, Donald L. 09/02/69 ~'-~ Godshall, Glenn W. 04/ll/84
r

` ter'` ~ Struble, Allen D. 06/04/84~ '' , ,, -. Lucas, Roy I. 09/] 5/69 ~~—

~. d~L ~', Yoder, Emanuel D. 10/13/69 - Snyder, Robert E. 06/11/84

1972 ~ 1 ~ 1985

Rockey, 7oseph C. 03/21/72 ~ c - , McKinley, Philip 09/06/85

Barnhart, Lester B., Jr p3/27/72 ~9g~
~ I ~ " Pritchard, James H. 06/I 8/87Gardner, David 1 ] /Z g/'723~ ~r ,

1973 ~- 190°8

' i r, _ Eisenhower, Kenneth S. 05/16/88~~a ' Boone, Gary L. 05/14/73
S - ~ Emel, Kenneth A. 11/29/88. ~ Martin, 7erome J. 06/04/73 ~ J

~ .T Lyons, George, Sr. 06/I 1/73
1990

j. Vonada, Ray H. 07/16/73 ~ _~ - Gardner, Jerry, Sr. 09/28/90

~' Dugal, Dennis J. 07/16/73 Lyons, Joseph 10/09/90
i ~ ~ ]991j Rider, Peter B. 07/24/73

` ~ Lucas, Franl<L. ~ Hait, Timothy OS/3l/9108/13/73

? ~~, Eminhizer, Norman, Jr. 08/20/73 Tressler, Timothy 07/22/91
f,~ ~. ~

~' '~' ~ Memtt, Thomas E. II/l3/73 McElwain, William 08/10/91
~f ,v9

~f ,,} ̀ - ' ̀~~s ~ = Moyer, Barry 09/03/91x _: y I 1974

'~ ~" ~ ~ ~~' Lyons, Daniel F. 09/30/74 _ ~ 1992

' + Praskovich, Alan 03/09/92
e.:~ .,, -

! .~s~,~

''' iiif 92 t 43
JA000248

USCA Case #16-1249      Document #1644983            Filed: 11/07/2016      Page 252 of 528



Kitchen, Charles W.

Bechdel, Roger S.

Confer, Michael B.

Fogleman, Timothy
Zeigler, Anthony

Davis, Brad

1994
Ripka, Danny A.

Confer, Michae] R.
Surovec, Ronald

Wagner, Milce

Gates, Jeffrey

Confer, Elmer

Miller, john

Orndorf, Chad

Confer, Timothy

Davis, Richard

Uonada, Curtiss

Lumadue, Dennis 7r.

7~

Cain, Jody

Davis, Mark

Eck, Christopher

Walker, Brian

Withente, Carl Jr.

1997

94

~~

Fogleman, D. Kevin 02/17/9704/23/92
Wallace, Dannie 03/24/97

02/08/93 ~~ 
Reese, Kevin 04/15/97

l Na~vey, Joe 04i2oi97C2i i u/9s `fir — 
05/ 12/9705/24/93 Breon, Allen

~~~` ~ Vermillion, Tracy 06/02/9707/07/93
Brown, Raymond 06/07/9709/20/93 ~ ̀~
Martin, Craig 06/30/97] 1/22/93

~ Jozefick, Robert 06/30/97
=3 _ Walk, Barry 07/31/9705/26/94

~ Noll, William 08/04/97
~~' ~ 

09/02/97Ripi<a, Scott
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Graymont (PA) Inc.
2/14/2005

u

'` y ~ :'
~t

The Company and the Union Committee have agreed to the following
terms

1. Six (6) incidents within a rolling year Will warrant:
A. A letter from Shawn, which will include the date of the last

incident -
B. Management and the union will meet with the employee which

will be considered a ~Terbal ~varr~~ng and placed into the
employee's file

2. seventh (7th) .incident within a rolling year will warrant:
A. A Written. Warning from Management which will be placed into

the employee's file

3. Eighth (8th) incident within a rolling year will warrant:
A. Two days off without pay which will be noted in the employee's

file

4. Ninth (9~h) incident within a rolling year will warrant:
A. One week off without pay which will be noted in the

employee's file, plus
B. Last Chance Notice, which will cover the next 24 months

Note: A doctor's excuse will be considered an excused absence.
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Graymont (PA) Inc.

Effective 02/05/14

Work Rules

The following is a set of work rules for the employees of Graymont (PA) Inc. This set of work rules is in
noway conclusive. For example, the Code of Business Conduct and Ethics applies as well. In cases
where infractions against the Company or its employees are not specifically listed, common sense will
apply.

GroupA

1. Carelessness or recklessness, including horse-play, is not permitted.
2. When an employee is absent, for any reason, he must call the report off phone number assigned

by his supervisor, prior to the start of his shift, stating the reason why he must be absent and, if
possible, when he will return.

3. Every accident must be reported to your supervisor before the end of the shift upon which the
accident occurs.

4. Employees must limit all lunch periods to the length of time specified.
5. No employee is permitted to leave the Company premises during working hours without

permission.
6. Poor work habits will not be permitted.
7. Failure to promote efficient operation of the plant or equipment will not be permitted.
8. Infractions of Federal, state and general or specific departmental safety rules will not be

permitted.
9. Hard hats, safety glasses and safety shoes must be worn in the plant area at all times.
10. Failure to follow instructions is not permitted.
11. Failure to cooperate with inspection or attempt to prevent inspection of tool boxes, lockers,

parcels or other containers on or within Company property.
12. Unauthorized use of Company phone will not be permitted.

The discipline progression will normally only be reset after an employee works twelve (12)
consecutive months free of any work rule violations. The following are the penalties for
infractions of Group A rules:

First —Written warning
Second —One (1) day off
Third —Two (2) days off
Fourth —Discharge

NOTE: Group A and Group B violations will be combined in discipline progression. Please
reference the chart in this document.
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1. Verbal abuse of customers, truck drivers, suppliers, or any other outsiders who are conducting

authorized business on Company property will not be permitted.

2. Carelessness, recklessness or failure to follow instructions which results in injuries to persons or

damage to equipment or property will not be permitted.

3. Punching of time clock for any other person is not permitted.

4. Verbal abuse or harassment of other employees or any interference with Company operations

will not be permitted.
5. Sleeping on the job is not permitted.
6. Failure to follow proper lock-out/tag-out procedures.

The discipline progression will normally only be reset after an employee works twelve (12)

consecutive months free of any work rule violations. The following are the penalties for

infractions of Group B rules:

First—Two (2) days off
Second —Four (4) days off
Third —Discharge

NOTE: Group A and Group B violations will be combined in discipline progression. Please

reference the chart in this document.

First Second Third Fourth

A A A A Written Warning One Day Off Two Days Off Discharge

A A A B Written Warning One Day Off Two Days Off Discharge

A A B A Written Warning One Day Off Four Days Off Discharge

A i~► B B ~rlrirte~ ~riiarning C?~ne uay ~r`r' roar Gays ~r~ DiscFiar~e

A 6 A A Written Warning Two Days Off Four Days Off Discharge

A B A B Written Warning Two Days tiff Four Days flff Discharge''

A B B A Written Warning Two Days Off Four Days Off Discharge

A B B B Written Warning Two Days Off Four Days Off Discharge

B A A A Two Days Off Two Days Off Four Days Off Discharge

B A A B Two Days ~ff ; Two Days aff Four Days Off Discharge

B A 6 A Two Days Off Two Days Off Four Days Off Discharge

B A B B ?wo Days Off Twa .Days Qff Four Days Off Discharge

B B A A Two Days Off Four Days Off Four Days Off Discharge

B B A B Two Days (off Four Days Off Four Days Off Discharge

B B B X Two Days Off Four Days tiff Discharge
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Group C

1. Deliberate disobedience of supervisor's instructions, or any form of insubordination will not be

permitted.
2. Willful falsification on any Company record will not be permitted.

3. Intoxication on the job and/or use of or possession of alcoholic beverages or illegal drugs at

work is prohibited. Possession includes having them in your vehicle on Company property.

4. Fighting, disorderly conduct, or any form of physical violence on Company premises is not

permitted.
5. Stealing or deliberate damage to Company or employee's property is not permitted, and shall be

prosecuted as prescribed by law.
6. An employee must not absent himself/herself from work for more than three (3) days without

proper notice.
7. Possession of firearms, explosives or other weapons on Company property is prohibited.

8. Threats or threatening behavior against Company property, or anyone on Company property, or

any Company employee, whether or not on Company property, is prohibited. All threats will be

assumed to have been made with the intent to carry them out.

The following are the penalties for infractions of Group C rules:

DISCHARGE

Policy on Absenteeism
When all personal days are used, each employee will be allowed one (1) unexcused absence. After that

one (1) unexcused absence has been used, the employee will be considered in violation of Group A — 6

(Poor work habits will not be permitted) with each proceeding unexcused absence.

(VOTE: Supervisors will define the vacation scheduling policy for each department. For example, the

supervisors will define how many employees are permitted to be on vacation for any given shift and/or

day to ensure efficient operation of their department.

Policy on Tardiness
If you are tardy more than three (3) times in any twelve (12) month period, each proceeding occurrence

will be considered a violation of Group A — 6 (Poor work habits will not be permitted).
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Policy Meeting
2/14/14

Present: M. Turecky, J. Russell, D. Sharp, R. Fisher, S. Miller

Union: B. McElwain, T. Hoover, T. Evock, T. Zeigler, E. Robb, D. Ripka

1. Bill McElwain mentioned about silo "holes" for kiln 8 being in the way. Ryan has

addressed this and is waiting to hear from the Kiln 8 Team new week.

2. Martin explained why we needed to change the Work Rules. He also highlighted some of

the points which were changed, such as the rolling 12 months, combining of A's and B's,

Policy on Absenteeism.
We explained that those currently in the progressive discipline system will be notified of

the changes individually.

T'he union had time to meet separately and discuss the newly presented Work Rules. Dan

Ripka stated that they "will not comment on these Work Rules and are filing a first step"

grievance. They didn't deem anything unreasonable about the Work Rules.

Martin asked why they weren't willing to discuss. And once again Dan R.ip~a stated that

they will not comment on these Work Rules.
We reminded them that they cannot grieve because Work Rules are not a part of the

contract, and asked another time if they would be willing to talk about them. No was their

answer.
Martin told them that we will be moving forward and will begin to distribute as the

effective date will be March 1, 2014.
We asked if they wanted us to meet with the affected employees. They did not answer.

~.~~~
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Martin Tureckey

Plant Manager, Graymont PA inc.

Curtis L. Poorman

Rec. Sec. Local D92

158 Upper Coleville Rd.

Bellefonte PA 16823

Dear Martin,

Enclosed is a request from the President of Local D92, and Chairman Raiph Houser.

17 Feb. 2014

This is a formal information request for any memos, data of any kind, or any other information or

materials which the company relied upon for making the decision to change the work rules, discipline

policy, and why changes are being made to the absenteeism policy.

Please include any minutes of policy meeting over.the past five years in which these topics were

discussed, and any decisions, or agreement that were arrived at, between the company, and the

bargaining unit for Local D92 union employees.

Your attention to this matter, as soon as you can would be greatly appreciated. Please forward all copies

of this information to President Dan Ripka, and Ralph Houser, Committees Chairman.

Thank you,

Curt Poorman ,.

L_._ .~

Rec. Sec. Local D92

~~.~~ : '
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February 25, 2014

Ralph Houser
1277 Valley View Road
Bellefonte, PA 16823

Dear Ralph,

Y 4 9 4 Y

e' 9 V

:~

GRAYMQN7

This is in response to your February 19, 2014, information request regarding the revised rules
and policies.

Under our collective bargaining agreement, the Company retains the sole and exclusive right to
manage, which expressly includes the right "...to adopt and enforce rules and regulations and
policies and procedures...". Therefore, the Company has no obligation to baxgain over any of the
changes to which your request refers. Since there is no obligation to bargain over the decision to
adopt the policies to which your refer, there is, likewise, no obligation to furnish any information
regarding such decision. In any event, there is no obligation to provide any information regarding
internal management discussions leading to such decision.

Regarding your request for minutes of policy meetings, the Union already has copies of all such
minutes. In addition, if the Union contends that there is any agreement between the Company
and the Union that prevents or limits the Company9s right to adopt the changes in policies to
which your refer, the Company hereby formally requests that you furnish us with a copy of any
such agreement.

Sincerely,

Martin Turecky
Plant Manager

o,,~
4 `- ; dJA000265
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Policy Meeting
February 25, 2014

Present: M. Turecky, J. Russell, D. Sharp, R. Fisher, S. Miller

Union: T. Hoover, T. Evock, T. Zeigler, R. Houser, D. Ripka., E. Robb, B. McElwain

Martin began the meeting by explaining that we had received the union's request for information

regarding the work rules and that the CBA states that we can adopt and enforce rules and

regulations and policies and procedures. Therefore, we have no obligation to bargain over any of

the changes made to the work rules. We handed out a letter dated February 25, 2014. Although,

we are willing to talk to the union and listen to their concerns about any changes.

The concerns that the union has about the work rules are as follows:
1. Would like to increase number of days allowed under new Absenteeism Policy

2. Want Absenteeism Policy and Tardiness Policy separate from work rules
3. Code of Business Conduct goes against Union bylaws
4. Want "the discipline progression will normally only be reset" changed to "the discipline

progression will be reset"
5. Would like clarification on what unauthorized use of Company phone means
6. Group C #1—Deliberate disobedience of supervisor's instructions —What if it is related

to a safety concern
7. Disagree with combining Group A and Group B in discipline progression

+ ~ e ~
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Graymont (PA) Inc.

Effective 3/1/14 Revised

Work Rules

The following is a set of work rules for the employees of Graymont (PA) Inc. This set of work rules is in

no way conclusive. For example, the Code of Business Conduct and Ethics applies as well. In cases

where infractions against the Company or its employees are not specifically listed, common sense will

apply.

Group A

1. Carelessness or recklessness, including horse-play, is not permitted.

2. When an employee is absent, for any reason, he must call the report off phone number assigned

by his supervisor, prior to the start of his shift, stating the reason why he must be absent and, if

possible, when he will return.
3. Every accident must be reported to your supervisor before the end of the shift upon which the

accident occurs.
4. Employees must limit all lunch periods to the length of time specified.

5. No employee is permitted fio leave the Company premises during working hours without

permission.
6. Poor work habits will not be permitted.

7. Failure to promote efficient operation of the plant or equipment will not be permitted.

8. Infractions of Federal, state and general or specific departmental safety rules will not be

permitted.
9. Hard hats, safety glasses and safety shoes must be worn in the plant area at all times.

10. Failure to follow instructions is not permitted.

11. Failure to cooperate with inspection or attempt to prevent inspection of tool boxes, lockers,

parcels or other containers on or within Company property.

The discipline progression will be reset after an employee works twelve (12) consecutive months

free of any work~rule violations. The following are the penalties for infractions of Group A rules:

First —Written warning
Second —One (1) day off
Third —Two (2) days off
Fourth —Discharge

NOTE: Group A and Group B violations will be combined indiscipline progression. Please

reference the chart in this document.
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Group B

1. Verbal abuse of customers, truck drivers, suppliers, or any other outsiders who are conducting

authorized business on Company property will not be permitted.

2. Carelessness, recklessness or failure to follow instructions which results in injuries to persons or

damage to equipment or property will not be permitted.

3. Punching of time clock for any other person is not permitted.

4. Verbal abuse or harassment of other employees or any interference with Company operations

will not be permitted.
5. Sleeping on the job is not permitted.

6. Failure to follow proper lock-out/tag-out procedures.

The discipline progression will be reset after an employee works twelve (12) consecutive months

free of any work rule violations. The following are the penalties for infractions of Group B rules:

First —Two (2) days off
Second —Four (4) days off

Third —Discharge

NOTE: Group A and Group B violations will be combined in discipline progression. Please

reference the chart in this document.

First Second Third Fourth

A A A A Written Warning One Day Off Two Days Off Discharge

A A A B Written Warning One Day Off Two Days Off Discharge

A A B A Written Warning One Day Off Four Days Off Discharge

A A B B Written Warning tine Day Off Four Days Off Discharge

A B A A Written Warning Two Days Off Four Days Off Discharge

A B A B Written Warning Two Days off Four Days Off Discharge

A B B A Written Warning Two Days Off Four Days Off Discharge

A B B B Written lt!larning Two Days Uff Four Days Off DischargE

B A A A Two Days Off Two Days Off Four Days Off Discharge

B A A B Two Days Off Two Days Off four Days Off Discharge

BABA Two Days Off Two Days Off Four Days Off Discharge

B A 8 B Two Days Off' Two Days Off dour Days Off Discharge

B B A A Two Days Off Four Days Off Four Days Off Discharge

B B A 8 Two Days D~f Four Days Off Four Days Off Discharge

B B B X Two Days off Four Days Off Discharge
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Group C

1. Deliberate disobedience of supervisor's instructions, or any form of insubordination will not be

permitted.
2. Willful falsification on any Company record will not be permitted.

3. Intoxication on the job and/or use of or possession of alcoholic beverages or illegal drugs at

work is prohibited. Possession includes having them in your vehicle on Company property.

4. Fighting, disorderly conduct, or any form of physical violence on Company premises is not

permitted.
5. Stealing or deliberate damage to Company or employee's property is not permitted, and shall be

prosecuted as prescribed by law.
6. An employee must not absent himself/herself from work for more than three (3) days without

proper notice.
7. Possession of firearms, explosives or other weapons on Company property is prohibited.

8. Threats or threatening behavior against Company property, or anyone on Company property, or

any Company employee, whether or not on Company property, is prohibited. All threats will be

assumed to have been made with the intent to carry them out.

The following are the penalties for infractions of Group C rules:
DISCHARGE

Policy on Absenteeism
When all personal days are used, each employee will be allowed one (1) unexcused absence. After that

one (1] unexcused absence has been used, the employee will be considered in violation of Group A — 6

(Poor work habits will not be permitted) with each proceeding unexcused absence.

NOTE: Supervisors will define the vacation scheduling policy for each department. For example, the
supervisors will define how many employees are permitted to be on vacation for any given shift and/or

day to ensure efficient operation of their department.

Policy on Tardiness
If you are tardy more than three (3) times in any twelve (12) month period, each proceeding occurrence
will be considered a violation of Group A — 6 (Poor work habits will not be permitted).
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GENERAL COUNSEL EXHIBITS 

BEFORE THE NATIONAL LABOR RELATIONS BOARD 

REGION SIX 

GRAYMONT PA, INC. 

and 	 ICase No. 06-CA-126251 

LOCAL LODGE D92, UNITED CEMENT, LIME, 	I 
GYPSUM AND ALLIED WORKERS, A DIVISION 
OF INTERNATIONAL BROTHERHOOD OF 	 I 
BOILERMAKERS, IRON SHIPBUILDERS, 	 I 
BLACKSMITHS, FORGERS AND HELPERS, AFL-CIO! 

Place: State College Borough Building 
243 South Allen Street, Room 220 

State College, Pennsylvania 

Date: Tuesday, September 16, 2014 

MORSE, GANTVERG & HODGE, INC. 
Suite 719, One Bigelow Square 
Pittsburgh, Pennsylvania 15219 

412/281-0189 
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INDEX AND DESCRIPTION OF FORMAL DOCUMENTS 

1(a) Original Charge in Case 06-CA-126251 dated April 9, 2014 

1(b) Affidavit of Service of 1(a) dated April 9, 2014 

1(c) Original First Amended Charge in Case 06-CA-126251 dated June 20, 2014 

1(d) Affidavit of Service of 1(c) dated June 20, 2014 

1(e) Complaint and Notice of Hearing with Forms NLRB 4338 and NLRB-4668 
attached dated June 27, 2014 

1 (f) 
	

Affidavit of Service of 1(e) dated June 27, 2014 

1(g) Respondent's Request to Reschedule Hearing received July 24, 2014 

1(h) Order Rescheduling Hearing dated July 10, 2014 

1(i) Affidavit of Service of 1(h) dated July 10, 2014 

I (j) 
	

Answer and Affirmative Defenses to Complaint received July 11, 2014 

1(k) E-filed Amended Answer and Affirmative Defenses to Complaint 
Received August 26, 2014 

1(I) 	Original Order Designating Location of Hearing dated September 3, 2014 

1(m) Affidavit of Service of 1(I) dated September 3, 2014 

1(n) Index and description of formal documents. 

, 	3V331 	 VWFX3 

jV4 jf'3 

3IAQ 	aAq zo 
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EXHIBIT NO. 	 V 	REJECTED- 

1l 	
i mof CASE NO$ 	CASE NAME  

NO. OF PAGES / DATE 	REPORTER MLF 
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UNITED STATES OF AMERICA 

GRAYMONT PA, INC. 

and 
	

Case 06-CA-126251 

21 9  

M Of  1101 Ll 

AFFIDAVIT OF SERVICE OF ORDER DESIGNATING LOCATION OF HEARING 
DATED SEPTEMBER 3, 2014 

I, the undersigned employee of the National Labor Relations Board, being duly sworn, say that 
on September 3, 2014, I served the above-entitled document(s) by regular mail upon the 
following persons, addressed to them at the following addresses: 

Local Lodge D92, United Cement, Lime, 
Gypsum and Allied Workers, A Division of 
International Brotherhood of Boilermakers, 
Iron Shipbuilders, Blacksmiths, Forgers and 
Helpers, AFL-CIO 

Dan Ripka, President 
POBox 179 
Milesburg, PA 16853 

Graymont PA, Inc. 
Mark Turecky, Plant Manager 
965 E. College Avenue 
Pleasant Gap, PA 16823-6823 

Howard L. Bernstein, Esq. 
Eugene A. Boyle, Esquire 
Neal Gerber & Eisenberg LLP 
2 N. LaSalle St., Ste. 1700 
Chicago, IL 60602-4000 

Shirley McIntyre, 
Designated September3, 2014 	Agent of NLRB 

Date  Name 

3T33t, 	

iature / 
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REGION 

GRAYMONT PA, INC. 

and 
	

Case 06-CA-126251 

kIift WI 	L. 

IT IS HEREBY ORDERED that the hearing in the above-entitled matter scheduled for 
10:00 a.m. on September 16, 2014 and consecutive days thereafter will be held in Room 220 of 
the Borough Building of the Borough of State College, 243 South Allen Street, State College, 
Pennsylvania. 

Dated: September 3, 2014 

0r2 	-0 

National Labor Relations Board, egion 6 
1000 Liberty Avenue, Room 904 
Pittsburgh, PA 15222-4111 

,O\ 

PJ 
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1 [SI MS 	IIAMERICA 

I ill 1  00  

GRAYMONT PA, INC. 

Case 6-CA-126251 

IRIpI 

' •uçç. 	_____ ivM 
I 	

S tti 

GRAYMONT PA, INC. ("Respondent"), by and through its attorneys, Neal Gerber 

Eisenberg LLP, pursuant to Sections 102.20, 102.21 and 102.23 of the Rules and Regulations of 

the National Labor Relations Board, answers the Complaint in this matter as follows: 

1. (a) 	Admitted. 

(b) 	Admitted. 

2. Admitted. 

3. Admitted. 

4. Admitted. 

5. Admitted. 

6. Respondent admits that at all times relevant to the Complaint, Junior Russell held 

the position set forth opposite his name and that Ryan Fisher, Shawn Miller, Junior 

Russell, Darrell Sharp and Martin Turecky were supervisors within the meaning of 

Section 2(11) of the Act and agents within the meaning of Section 2(1 3) of the Act, but 

denies the remainingallegations contained in Paragraph 6 of the Complaint. 

7. Admitted. 
j; 
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9. Admitted. 

10. Respondent admits that the Union gave Respondent a written information request 

on February 17, 2014, but denies the remaining allegations in Paragraph 10 of the 

Complaint. 

11. Respondent denies the allegations in Paragraph 11 of the Complaint. 

12. Respondent admits that it informed the Union in writing on February 25, 2014 

that it had no duty to furnish the requested information because the parties' collective 

bargaining agreement expressly authorized Respondent to make the work rule changes to 

which the Union's request referred and that the meeting minutes requested by the Union 

were already in its possession, but denies the remaining allegations in Paragraph 12 of the 

Complaint. Answering further, Respondent avers affirmatively that, other than the 

meeting minutes already in the Union's possession, Respondent has no information 

responsive to the Union's request. 

11 	Respondent denies the allegations in Paragraph 13 of the Complaint. 

14. Respondent denies the allegations in Paragraph 14 of the Complaint. 

15. Respondent admits that it implemented changes to the progressive discipline and 

absenteeism policies on March 1, 2014, but denies the remaining allegations in Paragraph 

15 of the Complaint. 

16. Respondent admits that the subjects set forth in Paragraphs 13 and 15 of the 

Complaint relate to terms and conditions of employment for Unit employees, but denies 

the remaining allegations in Paragraph 16 of the Complaint. 

17. Respondent denies the allegations in Paragraph 17 of the Complaint. 

JA000279
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18. Respondent denies the allegations in Paragraph 18 of the Complaint. 

19. Respondent denies the allegations in Paragraph 19 of the Complaint. 

AFFIRMATIVE DEFENSES 

1. The Union clearly and unmistakably waived its right to bargain over the rule 

changes described in the Complaint. 

2. The Union never requested to bargain over the rule changes described in the 

Complaint. 

3. The rule changes described in the Complaint were not material, substantial and 

significant. 

4. Other than information already within the Union's possession (e.g., meeting 

minutes), Respondent has no information responsive to the Union's information 

request. 

5. The failure to furnish information described in the Complaint did not cause any 

harm or adverse effect upon the Union. 

6. The Complaint allegations require deferral to the parties' contractual grievance- 

arbitration procedure. See e.g Collyer Insulated Wire, 192 NLRB 842 (1971). 

WHEREFORE, Respondent respectfully requests that the Administrative Law Judge 

dismiss the Complaint in its entirety and grant Respondent all other appropriate relief. 

3 
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Respectfully submitted this 26th day of August, 2014. 

O)t•rJwli$ 

By: 	Is! Euaene A. Boyle 
One of Its Attorneys 

Howard L. Bernstein 
Eugene A. Boyle 
NEAL, GERBER & EJSENBERG, LLP 
Two North LaSalle Street - Suite 1700 
Chicago, Illinois 60602 
(312) 269-8000 

4 
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Eugene A. Boyle, an attorney hereby certified that he served the foregoing Answer to 

Complaint on the 26th  day of August, 2014 on the following via E-File, e-mail, and certified 

mail, return receipt requested (as indicated below) to: 

(Via E-File) 
Rhonda P. Ley, Acting Regional Director 
National Labor Relations Board 
Region 6 
William S. Moorehead Federal Building 
1100 Liberty Avenue 
Room 904 
Pittsburgh, PA 15222-4111  

(Via certified mail) 
Local Lodge D92, United Cement, Lime, 
Gypsum And Allied Workers, A Division of 
International Brotherhood of Boilermakers, 
Iron Shipbuilders, Blacksmiths, Forgers and 
Helpers, AFL-CIO 
Dan Ripka, President 
P.O. Box 179 
Milesburg, PA 16853 

By: 1sf Eugene A. Boyle 
Eugene A. Boyle 

NOEDOCS: 2195345.1 
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UNITED STATES OF AMERICA 
BEFORE THE NATIONAL LABOR RELATIONS BOARD 

REGION 6 

GRAYMONT PA, INC. 

and 
Case 6-CA-126251 

LOCAL LODGE D92, UNITED CEMENT, 
LIME, GYPSUM AND ALLIED WORKERS, A 
DIVISION OF INTERNATIONAL 
BROTHERHOOD OF BOILERMAKERS, 
IRON SHIPBUILDERS, BLACKSMITHS, 
FORGERS AND HELPERS, AFL-CIO 

ANSWER AND AFFIRMATIVE DEFENSES TO COMPLAINT 

GRAYMONT PA, INC. ("Respondent"), by and through its attorneys, Neal Gerber 

Eisenberg LLP, pursuant to Sections 102.20 and 102.21 of the Rules and Regulations of the 

National Labor Relations Board, answers the Complaint in this matter as follows: 

1. (a) 	Admitted. 

(b) 	Admitted. 

2. Admitted. 

3. Admitted. 

4. Admitted. 

5. Admitted. 

6. Respondent admits that at all times relevant to the Complaint, Junior Russell held 

the position set forth opposite his name and that Ryan Fisher, Shawn Miller, Junior 

Russell, Darrell Sharp and Martin Turecky were supervisors within the meaning of 

Section 2(1 1) of the Act and agents within the meaning of Section 2(13) of the Act, but 

dem1esçh0 iemuning allegations contained in Paragraph 6 of the Complaint 

7 	Admitted 
k 

1/ 
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8. 	Admitted. 

9, 	Admitted. 

10. Respondent admits that the Union gave Respondent a written information request 

on February 17, 2014, but denies the remaining allegations in Paragraph 10 of the 

Complaint. 

11. Respondent denies the allegations in Paragraph 11 of the Complaint. 

12. Admitted. 

13. Respondent denies the allegations in Paragraph 1 3  of the Complaint. 

14. Respondent denies the allegations in Paragraph 14 of the Complaint. 

15. Respondent admits that it implemented changes to the progressive discipline and 

absenteeism policies on March 1, 2014, but denies the remaining allegations in Paragraph 

15 of the Complaint. 

16. Respondent admits that the subjects set forth in Paragraphs 13 and 15 of the 

Complaint relate to terms and conditions of employment for Unit employees, but denies 

the remaining allegations in Paragraph 16 of the Complaint. 

17. Respondent denies the allegations in Paragraph 17 of the Complaint. 

18. Respondent denies the allegations in Paragraph 18 of the Complaint. 

19. Respondent denies the allegations in Paragraph 19 of the Complaint. 

AFFIRMATIVE DEFENSES 

1. The Union clearly and unmistakably waived its right to bargain over the rule 

changes described in the Complaint. 

2. The Union never requested ,to bargain over the rule changes described in the 

Complaint. 

JA000285
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3. The rule changes described in the Complaint were not material, substantial and 

significant. 

4. The failure to furnish information described in the Complaint did not cause any 

harm or adverse effect upon the Union. 

5. The Complaint allegations require deferral to the parties' contractual grievance- 

arbitration procedure. See e.g. Collyer Insulated Wire, 192 NLRB 842 (1971). 

WHEREFORE, Respondent respectfully requests that the Administrative Law Judge 

dismiss the Complaint in its entirety and grant Respondent all other appropriate relief 

Respectfully submitted this 11th day of July, 2014 

GRAYMONT PA, INC. 

By: 	Is/ Eugene A. Boyle 
One of Its Attorneys 

Howard L. Bernstein 
Eugene A. Boyle 
NEAL, GERBER & EISENBERG, LLP 
Two North LaSalle Street - Suite 1700 
Chicago, Illinois 60602 
(312) 269-8000 

JA000287
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CERTIFICATE OF SERVICE 

Eugene A. Boyle, an attorney hereby certified that he served the foregoing Answer to 

Complaint on the I l day of July, 2014 on the following via F-File, e-mail, and certified mail, 

return receipt requested (as indicated below) to: 

(Via E-File) 	 (Via certified mail) 
Rhonda P. Ley, Acting Regional Director 	Local Lodge D92, United Cement, Lime, 
National Labor Relations Board 	 Gypsum And Allied Workers, A Division of 
Region 6 	 International Brotherhood of Boilermakers, 
William S. Moorehead Federal Building 	Iron Shipbuilders, Blacksmiths, Forgers and 
1100 Liberty Avenue 	 Helpers, AFL-CIO 
Room 904 	 Dan Ripka, President 
Pittsburgh, PA 15222-4111 	 P.O. Box 179 

Milesburg, PA 16853 

By: 	Is! Eugene A. Boyle 
Eugene A. Boyle 

NGEDOCS: 2185328.1 

4 
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I:)ag D)1aI MUNITED J 	TIIIhf3I,74'I1 
IIIkI 

and 
	

Case 06-CA-126251 

loll i'vilmu As, A-71,17 19r,  
OF INTERNATIONAL BROTHERHOOD OF 
BOILERMAKERS, IRON SHIPBUILDERS, 
BLACKSMITHS, FORGERS AND HELPERS, 

AFFIDAVIT OF SERVICE OF ORDER RESCHEDULING HEARING dated July 10, 2014 

I, the undersigned employee of the National Labor Relations Board, being duly sworn, say that 
on July 10, 2014, I served the above-entitled document(s) by regular mail upon the following 
persons, addressed to them at the following addresses: 

Local Lodge D92, United Cement, Lime, 
Gypsum and Allied Workers, A Division of 
International Brotherhood of Boilermakers, 
Iron Shipbuilders, Blacksmiths, Forgers and 
Helpers, AFL-CIO 

Dan Ripka, President 
POBox 179 
Milesburg, PA 16853 

Graymont PA, Inc. 
Mark Turecky, Plant Manager 
965 B. College Avenue 
Pleasant Gap, PA 16823-6823 

Eugene A. Boyle, Esq. 
Howard L. Bernstein, Esq. 
Neal Gerber & Eisenberg LLP 
2 N LaSalle St., Ste. 1700 
Chicago, IL 60602-4000 

July 10, 2014 
	

Shirley McIntyre, 
Designated Agent of NLRB 

Date 	 Name 

A} 

	 / (S1gna3ie 

:cQ 
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and 
	

Case 06-CA-126251 

LOCAL LODGE D92, UNITED CEMENT, LIME, 
GYPSUM AND ALLIED WORKERS, A DIVISION 
OF INTERNATIONAL BROTHERHOOD OF 
BOILERMAIKERS, IRON SHIPBUILDERS, 
BLACKSMITHS, FORGERS AND HELPERS, 

On July 8, 2014, Respondent filed a Request to Reschedule Hearing in this matter from 
September 8, 2014, to the week of September 15, 2014, based on the unavailability of critical 
witnesses. Respondent represented that the Charging Party has no objection and is also available 
during the week of September 15, 2014. 

ACCORDINGLY, IT IS HEREBY ORDERED that the hearing in the above-entitled 
matter is rescheduled from September 8, 2014, at 10:00 a.m. to September 16, 2014, at 10:00 
a.m., in the William S. Moorhead Federal Building, 1000 Liberty Avenue, Room 904, 
Pittsburgh, PA. The hearing will continue on consecutive days until concluded. 

Dated: July 10, 2014 

Rhonda P. Ley, Acting Region&birector 
National Labor Relations Board, Region 6 
1000 Liberty Avenue, Room 904 
Pittsburgh, PA 15222-4111 

Q333R 	
I 
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UNITED STATES OF AMERICA 
BEFORE THE NATIONAL LABOR RELATIONS BOARD 

REGION 6 

GRAYMONT PA, INC. 

and 
Case 06-CA-126251 

LOCAL LODGE D92, UNION CEMENT, LIME, 
GYPSUM AND Allied WORKERS, A DIVISION 
OF INTERNATIONAL BROTHERHOOD OF 
BOILERMAKERS, IRON Shipbuilders, 
BLACKSMITHS, FORGERS AND HELPERS, 
AFL-CIO 

RESPONDENT'S REQUEST TO RESCHEDULE HEARING 

Pursuant to Section 102.16 of the Rules and Regulations of the National Labor Relations 

Board, Eugene A. Boyle, Counsel for Respondent Graymont PA, Inc., hereby requests that the 

hearing in the above-entitled cases be rescheduled. 

1. The hearing in the above case is now scheduled for September 8, 2014, and on 

consecutive days thereafter until concluded. 

2. Several of Respondent's critical witnesses, including Mr. Turecky, will be 

unavailable the week of September 8, 2014 due to a significant, previously scheduled corporate 

meeting that involves international travel by several attendees an cannot be rescheduled without 

incurring substantial cost and inconvenience. 

3. Respondent would be available the following week, commencing September 15, 

2014, or the next week, commencing September 22, 2014 (although Respondent is aware that 

September 24-25, 2014 are religious holidays). 

4. All other parties to this proceeding have been advised of this request and have no 

objection. Furthermore, all other parties are available during the week of September 15, 2014. 

(a') JA000295
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5. This request is not made for purposes of delay and no party will be prejudiced by 

this request. Moreover, Respondent will make every effort to be available on the earliest dates to 

which the hearing can be rescheduled. 

6. More than 21 days remain before the scheduled date of the hearing, so the 

Regional Director is authorized to grant this request. 

WHEREFORE, Respondent respectfully requests that this request be granted. 

Dated: July 8, 2014 

RESPONDENT GRAYMONT PA, INC. 

By: 
Eugee A. Boyle 

NEAL, GERBER & EISENBERG, LLP 
Two North LaSalle Street 
Suite 1700 
Chicago, Illinois 60602-3801 
Telephone: (312) 269-8036 
Facsimile: (312) 429-3514 
Email: eboyle(nge1aw.com  

2 
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CERTIFICATE OF SERVICE 

The attached Respondent's Request to Reschedule Hearing has been served on each of 

the undersigned this 8th  day of July 2014, in the manner indicated: 

Rhonda P. Ley, Acting Regional Director 
National Labor Relations Board 
Region 6 
William S. Moorehead Federal Building 
1100 Liberty Avenue 
Room 904 
Pittsburgh, PA 15222-4111 

(By Fax to (412) 395-5986) 
(By Federal Express- Original and 2 copies) 

Local Lodge D92, United Cement, Lime, 
Gypsum And Allied Workers, A Division of 
International Brotherhood of Boilermakers, 
Iron Shipbuilders, Blacksmiths, Forgers and 
Helpers, AFL-CIO 
Dan Ripka, President 
P.O. Box 179 
Milesburg, PA 16853 

NGEDOCS: 2185067.1 
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UNITED STATES OF AMERICA 
BEFORE THE NATIONAL LABOR RELATIONS BOARD 

REGION 6 

GRAYMONT PA, INC. 

and 

LOCAL LODGE D92, UNITED CEMENT, LIME, BYPSUM 
AND ALLIED WORKERS, A DIVISION OF 
INTERNATIONAL BROTHERHOOD OF 
BOILERMAKERS, IRON SHIPBUILDERS, 
BLACKSMITHS, FORGERS AND HELPERS, AFL-CIO 

Case 06-CA-126251 

AFFIDAVIT OF SERVICE OF: Complaint and Notice of Hearing with forms NLRB-4338 and NLRB-
4668 attached dated June 27, 2014 

I, the undersigned employee of the National Labor Relations Board, being duly sworn, say that on June 27, 2014, I 
served the above-entitled document(s) by certified or regular mail, as noted below, upon the following persons, 
addressed to them at the following addresses: 

Graymont PA, Inc. 
Mark Turecky, Plant Manager 
965 E College Avenue 
Pleasant Gap, PA 16823-6823 

Howard L. Bernstein, Esq. 
Neal Gerber & Eisenberg LLP 
2 N LaSalle St., Ste 1700 
Chicago, IL 60602-4000 

Local Lodge D92, United Cement, Lime, Gypsum And 
Allied Workers, A Division of International 
Brotherhood of Boilermakers, Iron Shipbuilders, 
Blacksmiths, Forgers and Helpers, AFL-CIO 

Dan Ripka, President 
P0 Box 179 
Milesburg, PA 16853 

CERTIFIED MAIL, RETURN RECEIPT 
REQUESTED 

REGULAR MAIL 

CERTIFIED MAIL 

7012 3050 0002 1665 1683 

Charlene M. Prosser, 
June 27, 2014 
	

Designated Agent of NLRB 
Date 
	

Name 

0T33tEiFI 	___03V333F 	.014 T!11X3 

3A$3eA 

Signature 

JM R3Th09Mj 	-3TAC1 	:3flq 10 {14 	 M 
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UNITED STATES OF AMERICA 
BEFORE THE NATIONAL LABOR RELATIONS BOAR]) 

REGION 6 

'(I)Wh[IJ 

and 
	

Case 06-CA-126251 

i.  

INTERNATIONAL f444 i BLACKSMITHS, •M vi:. 
AFL-CIO 

This Complaint and Notice of Hearing is based on a charge filed by International 

Brotherhood of Boilermakers, Iron Shipbuilders, Blacksmiths, Forgers and Helpers, Local D92, 

AFL-CIO and herein called by its correct name, Local Lodge D92, United Cement, Lime, 

Gypsum and Allied Workers, a Division of International Boilermakers, Iron Shipbuilders, 

Blacksmiths, Forgers and Helpers, AFL-CIO (the Union). It is issued pursuant to Section 10(b) 

of the National Labor Relations Act (the Act), 29 U.S.C. § 151 et seq., and Section 102.15 of the 

Rules and Regulations of the National Labor Relations Board (the Board) and alleges that 

Graymont PA, Inc. (Respondent or Employer) has violated the Act as described below. 

1. 	(a) 	The charge in this proceeding was filed by the Union on April 9, 2014, 

and a copy was served on Respondent by U.S. mail on April 11, 2014. 

_(b)- 	first"Amended charge in this proceeding was filed by the Union on June 20, 

.2014,and ac opydwà 	edbirRëspondent by U.S. mail on June 20, 2014. 
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2. At all material times, Respondent has been a corporation with offices and places 

of business in Pleasant Gap and Bellefonte, Pennsylvania (Respondent's Pennsylvania facilities), 

and has been engaged in the mining and production of lime and lime products. 

3. In conducting its operations during the 12-month period ending March 31, 2014, 

Respondent sold and shipped from its Pennsylvania facilities, goods valued in excess of $50,000 

directly to points outside the Commonwealth of Pennsylvania. 

4. At all material times, Respondent has been an employer engaged in commerce 

within the meaning of Section 2(2), (6), and (7) of the Act. 

5. At all material times, the Union has been a labor organization within the meaning 

of Section 2(5) of the Act. 

6. At all material times, the following individuals held the positions set forth 

opposite their respective names and have been supervisors of Respondent within the meaning of 

Section 2(11) of the Act and agents of Respondent within the meaning of Section 2(13) of the 

Act): 

Ryan Fisher 

Shawn Miller 

Junior Russell 

Darrell Sharp 

Martin Turecky 

Production Superintendent 

Human Resources Manager 

Mine Superintendent 

Maintenance Supervisor 

Plant Superintendent 

7. The following employees of Respondent (the Unit) constitute a unit appropriate 

for the purposes of collective bargaining within the meaning of Section 9(b) of the Act: 

All full-time and regular part-time production and maintenance employees 
employed by Respondent at its North Thomas Street, Bellefonte, Pennsylvania 

2 
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plant and its Airport Road, Pleasant Gap, Pennsylvania facility, excluding salaried 
foremen, office employees, guards, managers, and supervisors as defined in the 
Act. 

8. Since at least 1994, and at all material times, Respondent has recognized the 

Union as the exclusive collective-bargaining representative of the Unit. This recognition has 

been embodied in successive collective-bargaining agreements, the most recent of which is 

effective from June 1, 2011 to May 31, 2014. 

9. At all times since 1994, based on Section 9(a) of the Act, the Union has been the 

exclusive collective-bargaining representative of the Unit. 

10. Since about February 17, 2014, the Union has requested in writing that 

Respondent furnish the Union with the information that Respondent relied upon for making the 

decision to change the disciplinary policy, and the reasons changes were being made to the 

absenteeism policy. 

11. The information requested by the Union, as described above in paragraph 10 is 

necessary for, and relevant to, the Unionts performance of its duties as the exclusive collective-

bargaining representative of the Unit. 

12. Since about February 25, 2014, Respondent, by Martin Turecky, in writing, has 

failed and refused to furnish the Union with the information requested by it as described above in 

paragraph 10. 

13. About February 25, 2014, the Union requested that Respondent bargain 

collectively about discipline for violations of work rules and attendance policies. 

14. Since about February 25, 2014, Respondent has failed and refused to bargain 

collectively ,about the subjects set forth above in paragraph 13. 
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15. About March 1, 2014, Respondent unilaterally implemented changes to the 

progressive disciplinary policy for various work rule and absenteeism policy violations. 

16. The subjects set forth above in paragraph 13 and 15 relate to wages, hours, and 

other terms and conditions of employment of the Unit and are mandatory subjects for the 

purposes of collective bargaining. 

17. Respondent engaged in the conduct described above in paragraph 16 without 

affording the Union an opportunity to bargain with Respondent. 

18. By the conduct described above in paragraphs 12, 14 and 17, Respondent has 

been failing and refusing to bargain collectively and in good faith with the exclusive collective-

bargaining representative of its employees in violation of Section 8(a)(1) and (5) of the Act. 

19. The unfair labor practices of Respondent described above affect commerce within 

the meaning of Section 2(6) and (7) of the Act. 

ANSWER REQUIREMENT 

Respondent is notified that, pursuant to Sections 102.20 and 102.21 of the Board's Rules 

and Regulations, it must file an answer to the complaint. The answer must be received by this 

office on or before July 11, 2014, or postmarked on or before July 10, 2014. Respondent 

should file an original and four copies of the answer with this office and serve a copy of the 

answer on each of the other parties. 

An answer may also be filed electronically through the Agency's website. To file 

electronically, go to www.nhb. gov , click on File Case Documents, enter the NLRB Case 

Number, and follow the detailed instructions. The responsibility for the receipt and usability of 

the answer rests exclusively upon the sender. Unless notification on the Agency's website 

informs users that the Agency's B-Filing system is officially determined to be in technical failure 

4 
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because it is unable to receive documents for a continuous period of more than 2 hours after 

12:00 noon (Eastern Time) on the due date, for filing, a failure to timely file the answer will not 

be excused on the basis that the transmission could not be accomplished because the Agency's 

website was off-line or unavailable for some other reason. The Board's Rules and Regulations 

require that an answer be signed by counsel or non-attorney representative for represented parties 

or by the party if not represented. See Section 102.21. If the answer being filed electronically is a 

pdf document containing the required signature, no paper copies of the answer need to be 

transmitted to the Regional Office. However, if the electronic version of an answer to a 

complaint is not a pdf file containing the required signature, then the B-filing rules require that 

such answer containing the required signature continue to be submitted to the Regional Office by 

traditional means within three (3) business days after the date of electronic filing. Service of the 

answer on each of the other parties must still be accomplished by means allowed under the 

Board's Rules and Regulations. The answer may not be filed by facsimile transmission. If no 

answer is filed, or if an answer is filed untimely, the Board may find, pursuant to a Motion for 

Default Judgment, that the allegations in the complaint are true. 

NOTICE OF HEARING 

PLEASE TAKE NOTICE THAT on September 8, 2014, at 10:00 a.m., in the William S. 

Moorhead Federal Building, 1000 Liberty Avenue, Room 904, Pittsburgh, PA, and on 

consecutive days thereafter until concluded, a hearing will be conducted before an administrative 

law judge of the National Labor Relations Board. At the hearing, Respondent and any other 

party to this proceeding have the right to appear and present testimony regarding the allegations 

in this complaint. The procedures to be followed at the hearing are described in the attached 
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NLRB-4668. The procedure to request a postponement of the bearing is described in the 

.IsELLJMJ 

Dated: June 27, 2014 

Paul J. Murphy, Acting Regional Director 
National Labor Relations Board, Region 6 
1000 Liberty Ave Rm 904 
Pittsburgh, PA 15222-4111 

Attachments 
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FORM NLRB 4338 
(6-90) 

UNITED STATES GOVERNMENT 
NATIONAL LABOR RELATIONS BOARD 

NOTICE 

Case 06-CA-126251 

The issuance of the notice of formal hearing in this case does not mean that the matter 
cannot be disposed of by agreement of the parties. On the contrary, it is the policy of this office 
to encourage voluntary adjustments. The examiner or attorney assigned to the case will be 
pleased to receive and to act promptly upon your suggestions or comments to this end. 

An agreement between the parties, approved by the Regional Director, would serve to 
cancel the hearing. However, unless otherwise specifically ordered, the hearing will be held at 
the date, hour, and place indicated. Postponements will not be granted unless good and 
sufficient grounds are shown and the following requirements are met: 

(1) The request must be in writing. An original and two copies must be filed with the 
Regional Director when appropriate under 29 CFR 102.16(a) or with the Division of 
Judges when appropriate under 29 CFR 102.16(b). 

(2) Grounds must be set forth in detail; 

(3) Alternative dates for any rescheduled hearing must be given; 

(4) The positions of all other parties must be ascertained in advance by the requesting 
party and set forth in the request; and 

(5) Copies must be simultaneously served on all other parties (listed below), and that fact 
must be noted on the request. 

Except under the most extreme conditions, no request for postponement will be granted during 
the three days immediately preceding the date of hearing. 

Local Lodge D92, United Cement, Lime, 
Gypsum And Allied Workers, A Division of 
International Brotherhood of Boilermakers, 
Iron Shipbuilders, Blacksmiths, Forgers and 
Helpers, AFL-CIO 

Dan Ripka, President 
POBox 179 
Milesburg, PA 16853 

Graymont PA, Inc. 
Mark Turecky, Plant Manager 
965 B College Avenue 
Pleasant Gap, PA 16823-6823 

Howard L. Bernstein, Esq. 
Neal Gerber & Eisenberg LLP 
2 N LaSalle St., Ste. 1700 
Chicago, IL 60602-4000 
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Form NLRB4668 
(6-2014) 

Procedures in NLRB Unfair Labor Practice Hearings 

The attached complaint has scheduled a hearing that will be conducted by an administrative law judge (ALl) of the 
National Labor Relations Board who will be an independent, impartial finder of facts and applicable law. You may 
be represented at this hearing by an attorney or other representative. If you are not currently represented by an 
attorney, and wish to have one represent you at the hearing, you should make such arrangements as soon as possible. 
A more complete description of the hearing process and the AL's role may be found at Sections 102,34, 102.35, 
and 102.45 of the Board's Rules and Regulations. The Board's Rules and regulations are available at the following 
link: www.nlrb.gov/sites/defaultlflles/attachmentsfbasic-page/node-  171 7/rules_andjegs_part_1 02.pdf. 

The NLRB allows you to file certain documents electronically and you are encouraged to do so because it ensures 
that your government resources are used efficiently. To e-file go to the' NLRB's website at www.nlrb.gov , click on 
"e-file documents," enter the 10-digit case number on the complaint (the first number if there is more than one), and 
follow the prompts. You will receive a confirmation number and an e-mail notification that the documents were 
successfully filed. 

Although this matter is set for trial, this does not mean that this matter cannot be resolved through a 
settlement agreement. The NLRB recognizes that adjustments or settlements consistent with the policies of the 
National Labor Relations Act reduce government expenditures and promote amity in labor relations and encourages 
the parties to engage in settlement efforts. 

The rules pertaining to the Board's pre-hearing procedures, including rules concerning filing an answer, requesting a 
postponement, filing other motions, and obtaining subpoenas to compel the attendance of witnesses and production 
of documents from other parties, may be found at Sections 102.20 through 102.32 of the Board's Rules and 
Regulations. In addition, you should be aware of the following: 

o Special Needs: If you or any of the witnesses you wish to have testify at the hearing have special needs 
and require auxiliary aids to participate in the hearing, you should notify the Regional Director as soon as 
possible and request the necessary assistance. Assistance will be provided to persons who have handicaps 
falling within the provisions of Section 504 of the Rehabilitation Act of 1973, as amended, and 29 C.F.R. 
100.603. 

o Pre-hearing Conference: One or more weeks before the hearing, the ALJ may conduct a telephonic 
prehearing conference with the parties. During the  conference, the ALJ will explore whether the case may be 
settled, discuss the issues to be litigated and any logistical issues related to the hearing, and attempt to resolve or 
narrow outstanding issues, such as disputes relating to subpoenaed witnesses and documents. This conference 
is usually not recorded, but during the hearing the ALl or the parties sometimes refer to discussions at the pre-
hearing conference. You do not have to wait until the prehearing conference to meet with the other parties to 
discuss settling this case or any other issues. 

is. 

The rules pertaining to the Board's hearing procedures are found at Sections 102.34 through 102.43 of the Board's 
Rules and Regulations. Please note in particular the following: 

o Witnesses and Evidence: At the hearing, you will have the right to call, examine, and cross-examine 
witnesses and to introduce into the record documents and other evidence. 

o Exhibits: Each exhibit offered in evidence must be provided in duplicate to the court reporter and a 
copy of each of each exhibit should be supplied to the AW and each party when the exhibit is offered in 
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Form NLRB4668 
(6-2014) 

evidence. If a copy of any exhibit is not available when the original is received, it will be the responsibility of 
the party offering such exhibit to submit the copy to the ALJ before the close of hearing. If a copy is not 
submitted, and the filing has not been waived by the AU, any ruling receiving the exhibit may be rescinded and 
the exhibit rejected. 

o Transcripts: An official court reporter will make the only official transcript of the proceedings, and all 
citations in briefs and arguments must refer to the official record. The Board will not certify any transcript other 
than the official transcript for use in any court litigation. Proposed corrections of the transcript should be 
submitted, either by way of stipulation or motion, to the AD for approval. Everything said at the hearing while 
the hearing is in session will be recorded by the official reporter unless the ALJ specifically directs off-the-
record discussion. If any party wishes to make off-the-record statements, a request to go off the record should 
be directed to the AU. 

o Oral Argument: You are entitled, on request, to a reasonable period of time at the close of the hearing for 
oral argument, which shall be included in the transcript of the hearing. Alternatively, the ALl may ask for oral 
argument if, at the close of the hearing, if it is believed that such argument would be beneficial to the 
understanding of the contentions of the parties and the factual issues involved. 

o Date for Filing Post-Hearing Brief: Before the hearing closes, you may request to file a written brief or 
proposed findings and conclusions, or both, with the ALl. The AU has the discretion to grant this request and 
to will set a deadline for filing, up to 35 days. 

ilL AFTER THE HEARING 

The Rules pertaining to filing post-hearing briefs and the procedures after the AU issues a decision are found at 
Sections 102.42 through 102.48 of the Board's Rules and Regulations. Please note in particular the following: 

o Extension of Time for Filing Brief with the AU: If you need an extension of time to file a post-hearing 
brief, you must follow Section 102.42 of the Board's Rules and Regulations, which requires you to file a 
request with the appropriate chief or associate chief administrative law judge, depending on where the trial 
occurred. You must immediately serve a copy of any request for an extension of time on all other parties and 
furnish proof of that service with your request. You are encouraged to seek the agreement of the other parties 
and state their positions in your request. 

o AL's Decision: In due course, the ALJ will prepare and file with the Board a decision in this matter. 
Upon receipt of this decision, the Board will enter an order transferring the case to the Board and specifying 
when exceptions are due to the AL's decision. The Board will serve copies of that order and the ALl's 
decision on all parties. 

o Exceptions to the AL's Decision: The procedure to be followed with respect to appealing all or any part 
of the ALl's decision (by filing exceptions with the Board), submitting briefs, requests for oral argument before 
the Board, and related matters is set forth in the Board's Rules and Regulations, particularly in Section 102.46 
and following sections. A summary of the more pertinent of these provisions will be provided to the parties 
with the order transferring the matter to the Board. 
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UNITED STATES OF AMERICA 

GRAYMONT PA, INC. 

Charged Party 

Case 06-CA-126251 

INTERNATIONAL BROTHERHOOD OF 
BOILERMAKERS, IRON SHIPBUILDERS, 
BLACKSMITHS, FORGERS AND HELPERS, 
LOCAL D92, AFL-CIO 

Charging Party 

AFFIDAVIT OF SERVICE OF FIRST AMENDED CHARGE AGAINST EMPLOYER 

I, the undersigned employee of the National Labor Relations Board, being duly sworn, say that 
on June 20, 2014, I served the above-entitled document(s) by regular mail upon the following 
persons, addressed to them at the following addresses: 

Mark Turecky, Plant Manager 
	

Howard L. Bernstein, Esq. 
Graymont PA, Inc. 	 Neal Gerber & Eisenberg LLP 
965 B College Avenue 
	

2 N LaSalle Street,Suite 1700 
Pleasant Gap, PA 16823-6823 

	
Chicago, IL 60602-4000 

Karen L. Westerlund 
June 20, 2014 	 Designated Agent of NLRB 

Date 	 Name 

/L 
;v333F 
	 I \ 	 - 	

signature 
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JUN-20-2014 FRI 08:41 AN M —Copy Service 

H 
Form NLRB. 501 (2.05) 

UNITED STATES OF AMERICA 

NATIONAL LABOR RELATIONS BOARD 

FIRST AMENDED CHARGE AGAINST EMPLOYER 
INSTRUCTIONS: 

FAX NO. 814 355 4260 

06-CA-126251 

P. 02 

S SPACE 
Dote Filed 

06-20-14 	- 

File an orluinul of this charge with NLRB 

o. Name of Employer 

Graymont PA, Inc. 

d, Address (street, city. state ZIP cod 

965 E College Avenue 
Pleasant Gap, PA 16823 

in which the 

e. Employer Represen 

Mark Turecky 

unfair labor oractice occurred or 

b Tel No - 
(814)357A600 

c Cell No. 
f Fax No 

g. e-mail 

h. Dispute Location (City a, 

Pleasant Gar. PA 
type or tstantisnnient p 

hotel) 
Limestone Mine Proce 

I, The above-named empi 
of the National Labor RE 
labor ices are unfair 
2. Basis of the Charge (SE 

nursing 
	

rincipa1 hooves or 

About 150 
Plant 	 Lime Products 
as engaged In and is engaging in unfair iab& practices within the meaning of section 8(a), subsections (1) and (5)and 0(d) 
E; Act, and these unfair labor practices are practices effecting commerce within the meaning or the Act, or these unfair 
ces affecting commerce within the meaning of the Act and the Postal Reorimnization Act. 
a 
	

labor 

Since on or about March 31, 2016, the Employer has failed and refused to bargain collectively and 
in good faith with International Brotherhood of Boilermakers, Iron Shipbuilders, Blacksmiths, Forgers 
and Helpers, Local D92, AFL-CIO, by unilaterally modifying its disciplinary policy with respect to 
work rules and attendance infractions, 

Since on or about February 17, 2014, the Employer has failed to provide information 
requested by the Union with respect to its disciplinary and absenteeism policies. 

3 Full name of party filing charge (if labor organization, give full name, lricltithng local name and number) 

International Brotherhood of Boilermakers, Iron Shipbuilders, Blacksmiths, Forgers 
and Helpers, Local 092, AFL-CIO 

40 Address (street and number, city, slate, and ZIP code) 	 4b. Tel No 

P. 0. Box 179 	 (814)-355-9107 

Miksburg, PA 16853 	 -Fny 

5 Full name of national or international labor organization of which it is an affiliate or constituent unit (to be hued in w 

organization) International Brotherhood of Boilermakers, Iron Shipbuilders, Blacksmiths, Forgers 
and Helpers. AFL-CIO 

)ECIARATION 	 Tel No (614 
declare that  have read the above charge and that the statements are true to the best of 
nv knowledno and belief. 	- 

If any, Cell No 

filed bye labor 

19 

By 

(signature of representatro or person m 

Address' P. 0. Box 179 
Milesburg, PA 16853 

Dim Ripka, President 
Prin(,Name and Title 

Ce-.f,cr /'/ 

No. 

dblackknight3@comcast.net  

CAN BE PUNISHED BY FINE AND IMPRISONMENT (u.s. CODE, TITLE IS, SECTION lOOt) 
I KIVAC'I ACTSTATFMEIVT 

Solicitation of the information on this form it authorized by the Niinai Labor Rcliitirin Act (NLRA). 29 U S C § 1St rl seq The principal use olihe information is to 

assist the National Labor RciitUori Board (NLRI3) in processing unfair labor praetice and relsiod proceedings or litigation The routine uses for the information are fully 

Set form in the rch, ltFcd t42-43 (Dec 13, 2005) The NLRB will further explain these uses upon roqucsr. Dsclosurc of this information in the 

I Ufa to supply the information will cause the NLRB to dcciinC to iflVOkC its ocesscs 
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JC\f:C' J 
VL H'.tjj, 

wi o::uz EXHIBIT NO. ..JRECEIVED V 	REJECTED  

CASE N 

NO. OF PAGES/ DATE9 	
' REPORTER ML 
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GRAYMONT PA, INC. 

Charged Party 

and 	 Case 06-CA-126251 

BOILERMAKERS, LOCAL D92 

Charging Party 

AFFIDAVIT OF SERVICE OF CHARGE AGAINST EMPLOYER 

I, the undersigned employee of the National Labor Relations Board, state under oath that on 
April 11, 2014, I served the above-entitled document(s) by post-paid regular mail upon the 
following persons, addressed to them at the following addresses: 

Graymont PA, Inc. 
Mr. Mark Turecky 
965 E College Ave 
Pleasant Gap, PA 16823-6823 

April 11, 2014 	 Charlene M. Prosser 
Designated Agent of NLRB 

Date 	 Name 

Signature 

Ji 

uJ 	-, 

- 	3TAQ 	 O 
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CASE N06 	_ta-id 
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INTERNET 
FORM NLRB-501 

(2.08) 

INSTRUCTIONS: 

UNITED STATES OF AMERICA 
NATIONAL LABOR RELATIONS BOARD 

CHARGE AGAINST EMPLOYER 

FORM EXEMPT UNDER 44 U.S.0 3512 

DO NOT WRITE IN THIS SPACE 
Case 	 Date Filed 

!06-CA-126251 	4/9/14 
File an original with NLRB Regional Director for the region In which the alleged unfair labor practice occurred or is occurring.  

1. EMPLOYER AGAINST WHOM CHARGE IS BROUGHT  

a. Name of Employer 	 b. Tel. No. 

	

Gr4rc+ 	
jL S7 —  dO 

c. Cell No. 

f. Fax No. 
d. Address (Street, city, state, and ZIP code) 	 e. Employer Representative 

	

I 	A 	 1 	 I 	g. e-Mail 

i 

 

4 Val 
 vi Q4 F'?YU\ 	tf> 	TI 	 h. Number of workers employed 

I. Type of Establishment (focto,y, mjçle, wholesale service, etc.) 	j. Identify principal product or  service 

	

(r7; 	 SLIJ* 	l-in 	Prik 
k. The above-named employer has engaged in ancf'g engaging in unfair labor practices within the meaning of section 8(a), subsections (1) and (list 

subsections) 	 of the National Labor Relations Act, and these unfair labor 
practices are practices affecting commerce within the meaning of the Act, or these unfair labor practices are unfair practices affecting commerce 
within the meaning of the Act and the Postal Reorganization Act. 

2. Basis of the Charge (set forth a clear and concise statement of the facts constituting the alleged unfair labor pta dices) 

71 
1 
 11Z C7i/ c1J/ 	 /. 	pJJJ  

k Js 	o- 
o 	-jq 	 W 

Coi 	j'com1, 	iv'c 

	

Pccic +- 	pJ/Qvci1 +L 	uork. rc-Js 	Ji 	 f\ 

3. Full name of party filing charge (if labor organization, give full name, including local name and number) 

4dLL 	o(er,'sLc3 L-( 0 9 -  

4a. Address (Street and number, city Yate and ZIP code) 	 4b. Tel. No. 

I 77 w  

	

J 	/1 	 4c. Cell No. 

i4J~'3  

	

V 1 	71 11 4d. Fax No. 

4e. e-Mail 

5. Full name of national or international labor organization of which it is an affiliate or constituent unit (to be tilled in when charge is flied by a labor 
organization) 

3f (- - c.I 0  

6. 
DECLARATION 	 Tel. No. 

I declare that I have read the above charge and that the statements are true to the best of my knowledge and belief. 	 - 35- 
Office, if any, Cell No. 

BY ZA 
(stgnatdre of representative or person m)flng charge) 	 (Plintilype name and title or office, if any) 	Fax No. 

e Mail 

Address Zi 	fiZ 	LSJiLJ2L__ .   
WILLFUL FALSE STTEMENTS ON THIS CHARGE CAN BE PUNISHED BY FINE AND IMPRISONMENT (U.S. CODE. TITLE 18, SECTION 10011 

PRIVACY ACT STATEMENT 
Solicitation of the information on this form is authorized by the National Labor Relations Act (NLRA), 29 U.S.C. § 151 etseq. The principal use of the information is to assist 
the National Labor Relations Board (NLRB) in processing unfair labor practice and related proceedings or litigation. The routine uses for the information are fully set forth in 
the Federal Register, 71 Fed. Reg. 74942-43 (Dec. 13, 2006). The NLRB will further explain these uses upon request Disdosure of this information to the NLRB is 
voluntary; however, failure to supply the information Will cause the NLRB to decline to invoke its processes. / 
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Present: 	B. Granville, R. Fenush 
Union: 	C. Poorman, D. Gardner, R. Brown, D. Ripka, B. Allison, G. Emel, 

N. Eminhizer 

1.Q. The union says that the company needs to address those who are habitually late 
for work or absent. 
A. The company will take care of this. 

2.Q. The overtime is being posted but is still incorrect. 
A. We will look into this. 

3.Q. Norm recommends that we take care of scheduling the 25 Year Club dinner now. 
This year's was a huge success. 
A. Shawn will take care of that. 

4.Q. New employees need to sign the list so the union dues can be taken out of their 
pay. 

A. We will get this taken care of. 

5.Q. Some of the trucks that enter the bagging area at Bellefonte have very strong 
exhausts and choke the baggers. 
A. We will look into this. 

6.Q. No one has been trained at NTS for the acid treatment plant. Curt Poorman has 
volunteered to be the point man and do the training. 

7.Q. We need to work together to come up with anew set of Work Rules. 
A. We can each work on what we think is necessary and then get together and work 

them out from there. 

8.Q. What is going on with Jeff Hockenberry? 
A. He is on S&A and every time he goes to the doctors the doctor puts him off until 

next visit, although, he is on light duty, of lOibs. 

9.Q. What about the feed end operator position? 
A. 

lO.Q. Potholes in the driveway need fixed. 
A: Rih and Bill Will work out who takes care of them. 
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11.Q. Rich talked about safety issues at NTS; the screen house, wet collectors and the 
fact that the safety committee will be asked to help while contactors are tearing down the 
old coal bins. 

12.Q. We still don't have a start date for Mike Confer. 
A. Shawn is working on it. 

13.Q. Bill suggested that we talk about safety issues at safety meetings and grievances 
at grievance meetings and keep the policy meeting to discuss policies, unless otherwise 
stated ahead of time. 
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UNRINIMI 

Present: J. Brooke, M. Couture, B. Granville, B. Biggans, R. Fenush, S. Stedman 
Union: D. Ripka, C. Poorman, G. Emel, D. Gardner 

Joe Brokke started the meeting by talking about the agenda and what we would cover 
today, we then briefly spoke about where early retirement is and when we may have the 
proposal complete to share with the employees. 

The union wants to talk about how the kiln jobs were awarded and would like a 
list of qualifications for each of the employees who were awarded the new kiln 
jobs. 

rI! Shawn gave Dan a copy of the job posting which provided him with the 
qualifications needed to be awarded the jobs. Joe explained that we can not 
divulge personal information to anyone from anyone else's file without written 
permission, or unless the committee was representing that employee because of a 
grievance. Joe told the committee that they had every right to ask each of the 
employees who were awarded the new kiln positions if they would sign a 
permission slip for the committee to look at their file which contains their 
information. 
Joe also explained that if Bill Houser should retire and Tim Confer has completed 
his GED that he would take Bill's place as a new kiln operator. 

2Q. 	The union would like to get a clear picture of how seniority is determined. 
A. The Company agrees that if two men start on the same day, the man who punches 

the time clock first will be first on the seniority list. 

3Q. The Company wants to explain how we will do the safety training for those 
employees who have signed the list to go underground. We will train about 19 
employees on November 8, 9, 10 and 12, 2004. These employees only require 8 
hours of training and are mostly the employees with more seniority. There are 
about 12 employees who will require 40 hours of training who are mostly the 
employees with less seniority. We will do the safety training for those employees 
whb were awarded the new kiln jobs, but they will not actually go underground 
unless they disqualify from their new jobs. 
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4Q. 	Rich explained that we have hired two people from the temp agency to fill in the 
plant. This will allow us to move the people who have been "stuck" because of 
the lack of people, 

	

5Q. 	Curt Poorrnan questioned whether an outside contractor drove a mine loader over 
the weekend. 

	

A. 	Joe said that Al Jobe had an outside contractor move some dirt so they could 
continue with their progress, Al did not know who to contact regarding the loader. 
Joe will have a meeting on Monday, November 1, 2004, with Al Jobe and DMS to 
discuss the responsibility for mobile equipment. Joe wants DMS to take all 
responsibility for mobile equipment. 

	

6Q. 	The union would like to talk about the absenteeism policy. 

	

A. 	Joe has asked the union to give us a list of the things that they do not like about it 
and then we can work on fixing or explaining it. 

-The union has a problem with a man calling in and asking for a day off 
and the foreman telling him that it is ok, and ihen the day turns out not to be 
approved 

-The union feels that the time off that was negotiated should not count 
towards the company's proposed 12 days. 
We will continue to work on this. 
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Policy Meeting 
ecember 15, 2004 I1I% 

Present: M. Couture, J. Brokke, M. Messenger, R. Fenush, B. Biggans, B. Granville, 
S. Stedman 

Union: R. Brown, T. Weiser, D. Gardner, C. Poorman, D. Ripka, N. Eminhizer 

Joe introduced Marc Messenger to the committee as the new plant manager. 

1Q. What should we do when someone is out on S&A/WC and has not be at work for one year? Are 
they still eligible for their shoe/tool/glasses allotment? 

A. We talked briefly and thought that maybe if an employee works just one day in the year then they 
are eligible. The union will get back to us on this. 

2Q. There is a problem with ROM 1. Someone keeps pushing the berm off, which has been the cause 
of several citations from MSHA. If this continues to happen we will have no choice but to 
discipline that person. 

A. The union agrees and said to do whatever we have to. The operators should know the rules about 
the berms. 

3Q. The mine training will begin on January 17, 2005. We will put one man per week into the mine 
starting with the man on the top of the list (see attached list). 
The union would like to know what we plan to do about the men who have signed up but need the 
40 hours of MSHA training. 

A. Bob Biggans said that we are working on that and we'll get back to them. 

4Q. The union would like to talk about Larry Packer and his absenteeism. The company asked Larry to 
sign a last chance agreement on December 13, 2004, but the union advised him not to until we 
talked about it. 

A. 	The company has discussed this and we will give Larry two days off without pay and if he should 
miss work again then he will receive a last chance agreement. 

5Q. The union would like to discuss how the absenteeism should be handled. The union feels that we 
should have the following steps, which will also be attached on a separate sheet. 
1. When an employee has six unapproved absences, within a rolling year, he will receive the 

"attention getter" letter that Shawn currently sends out, the supervisor and union will also 
receive a copy. 

2. The supervisor and the union will then meet with the employee and give him a verbal 
warning, which will be docurnenteØ and placed into his file. 

3. If the employee has another unapproved absence within one year of the absence that resulted 
in the "attention getter" letter and verbal warning, then he will get two days off without pay 
and' will receive a last chance notice, which will cover the employee for the next 24 months. If 

&($ 
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the employee is able to go for the next 24 months with a clean slate then the last chance notice 
will no longer apply, but it will remain in his employee file. 

6Q. The union would like to know when the Bellefonte plant closes down and jobs are eliminated, 
what jobs, if any, will be needed? 

A. Marc Messenger said that at this time we really can not give a good answer. 

Please let me know if you should have any comments or questions. 

Thanks, 
Shawn 
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I1 	Ki lm ry 

12/15/04 

1. When an employee has six unapproved absences, within a rolling year, he 
will receive the "attention getter" letter that Shawn currently sends out, the 
supervisor and union will also receive a copy. 

2. The supervisor and the union will then meet with the employee and give him 
a verbal warning, which will be documented and placed into his file. 

3. If the employee has another unapproved absence within one year of the 
absence that resulted in the "attention getter" letter and verbal warning, then 
he will get two days off without pay and will receive a last chance notice, 
which will cover the emp!ee for the next 24 months. If the employee is able 
to go for the next 24 	:th a clean slate then the last chance notice will 
no longer apply, but it wi remain in his employee file. 
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Graymont (PA) Inc. 

Policy Meeting 
January 27, 2005 

Present: J. l3rokke, R. Fenush, B. Biggans, S. Stedman 
Union: C. Poorman, N. Eminhizer, G. Emel, D. Ripka, B. McElwain, R. Brown, T. Weiser 

1. Joe explained that management has discussed bereavement leave and whether it should be 
considered an excused absence if the relationship is not listed in the collective agreement. If 
an employee wants off for a funeral and be notifies his supervisor the day will be considered 
excused. 

2. The tracking and adjusting of uniform rates is taking way too much time. Joe has suggested 
that management talk to the uniform company and set up a package deal and have it last for 
one year increments. 
The union agrees that if we notify the employees ahead of time and explain what will happen 
then they do not have any problems with this. The employees will choose whichever option 
they wish, but will need to keep that same option for an entire year, as agreed by the 
committee in this meeting. 

3. Joe showed everyone what the "real" definition of safety glasses was and even though the 
company is purchasing "safety glasses" they do not fit the description, especially the wire 
glasses. Joe will make a trip into Wise Eyes and see what he can find out and let us know. 
The union does not have a problem going to real safety glasses as long as the company 
continues to purchase them. 

4. The company received the letter from the union today and we are looking at tentatively 
setting the date for the 2! d  Step Grievance meeting for Tuesday, March 29, 2005. Shawn will 
email Mario Couture and Raleigh Eversole to see if this date fits into their schedules and get 
back to the committee by Thursday, February 3. 
The union wants the company to understand that they considered the meeting in August 2004 
an official 2nd  Step meeting. They also want the company to understand that they do not have 
to have their international representative present for the meeting to be considered official. 
The meeting has been moved to April 5, 2005, so Marc Messenger could be in attendance, as 
we would like to regain continuity going forward. This date has been confirmed with 
everyone. 
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5. Joe told the committee that we've just received the 2004 report from workers comp. and the 
total invoice for the year was $1,047,000.00. We have to watch each other and become more 
safety conscious because this is a lot of money. Although, this location was able to make 
some profit last year it was not enough to cover the bills. We all need to be aware that kiln 6 
will either make or break this location and we really need to start working together as one 
team in order to make it work. 

6. Shawn wanted to settle a recent rumor regarding pension accumulations during workers 
comp or short term disability. The rumor stated that your time does not accumulate while you 
are on either leave...-this is false. Your time will continue to accumulate during both 
workers compensation and short term disability leaves. 

7. The union would like to makesome changes to the absenteeism policy that we talked about 
at the last meeting. 
The company agreed to make the changes. This adds one more step than originally agreed to. 
The new policy will be attached. 

8. The union would like us to put up a sign-up sheet in the mine to see if anyone is interested in 
working at the PG plant. As long as all the employees at both plants and the mine are asked 
to work overtime then the union doesn't have a problem with us working the temporary, 
Spherion, employees overtime. 
Bob will have to make sure those employees who are signed up get the additional training. 
He will work on getting a sign-up sheet posted at the mine. 

9. The union was concerned about contractors doing clean-up work. 
This has been resolved. 

10. The union would like the overtime for the maintenance department to be posted on a daily 
basis, rather than weekly like it is currently being done. 
Steve Lose uses a program in the computer to keep track of the overtime and that department 
does not seem to have a problem with it. 

11. When Larry Rachau retired it left an opening in mobile maintenance which four men bid on. 
Where are we with thiS position? 
Bob will test these guys as soon as possible and he will try to get started the week of 

th February 7 
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CURT POORMAN 
REC. SLC. LOCAL D92 

1 C) i 1) i r- C- 	r r 	r r i r r' r 
i ) U r 1--  it 	iLr V IL,LC 1[J. 

BLLLEI C)NTL, PA 1623 

11/7/06 

Shawn Stedman 
Human Resources Manager 
Graymont Pa. Inc. 

Dear Shawn, 

Enclosed is a request from the Negotiating Committee Chairman for Local 1)92 

To: Marc Messenger Plant Manager 
From: Dan Ripka 0-92 Committee Chairman 
Subject: Request for Bargaining 
Date: November 7, 2006 
The Union Local D-92 hereby requests bargaining concerning the company"s new rules policy. The union 
feels that these are mandatory subjects of bargaining. Please suspend any planed implementation of these 
new rules until after the union and the company has had the opportunity to bargain over them. 
Please advise the union as to when the company will be able to negotiate with our international 
Representative and our committee concerning the proposed rules change. 
As you are aware and know, labor law forbids any implementation of a new policy until the bargaining 
process is complete. 

Please respond to the Committee Chairman as soon as possible. 

Thank you for your attention to this matter 
Since y, 

Curt Poorman 
Rec. Sec. Local 1)92 
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1/28/06 

Shawn Stedman 
Human Resources Manager 
Gravmont Pa. Inc. 

Dear Shawn. 

Enclosed is the Unions second request to negotiate work rules prior to implementation 
by the Company. This notice is in regards to the previous notice of 11/7 106. which read: 

Enclosed is a request from the Negotiating Committee Chairman for Local D92 

To: Marc Iessenger Plant Manager 
From: Dan Ripka D-92 Committee Chairman 
Subject: Request for Bargaining 
Date: November 7. 2006 
The Union Local D-92 hereby requests bargaining concerning the company's new rules policy. The union 
feels that these are mandatory subjects of bargaining. Please suspend any planed implementation of these 
new rules until after the union and the company has had the opportunity to bargain over them. 
Please advise the union as to when the company will be able to negotiate with our International 
Representative and our committee concerning the proposed rules change. 
As you are aware and know, labor law forbids any implementation of a new policy until the bargaining 
process is complete. 

Please respond to the Committee Chairman as soon as possible 

Thank you for your attention to this matter 
Sincerely. 

Curt Poorman 
Rec. Sec. Local D92 

Failure to meet with the Union Negotiating Team as soon as possible will leave no other option than 
requesting a finding by the Labor Board on filing charges for failure to negotiate in good faith with the 
Union. 
Please respond to the Committee Chairman prior to implementation. 

Sinc 	131'. 

7"•  
Rec. Sec. Local D92 

&(~4  
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ARTICLE I
AGREEMENT AND RECOGNITION

1. THIS AGREEMENT, made and executed as of this 1st day of June, 2001, by and between
GRAYMONT (PA), INC., its Successors or Assignees, party of the first part, hereinafter
called the Company

and
UNITED CEMENT, LIME, GYPSUM AND ALLIED WORKERS' DIVISION OF
INTERNATIONAL BROTHERHOOD OF BOILERMAKERS, IRON SHIPBUILDERS,
BLACKSMITHS, FORGERS AND HELPERS, LOCAL LODGE D-92, affiliated with the
American Federation ofLabor -C.I.O., party of the second part, hereinafter called the Union,
which is recognized as the sole bargaining agent for employees in the Bellefonte Plant
located on North Thomas Street and the Pleasant Gap plant located on Airport Road, to
govern working Conditions, hours of work, and wages. The term "employees" as used in this
Agreement will not include salaried foremen and office employees.

2. The parties hereto agree that the provisions of this Agreement shall be applied to all
employees without regard to race, color, sex, religious creed, national origin, age or physical
handicap.

3. It shall not be a violation of the Agreement or cause for discharge or discipline of any kind, if
an employee refuses to cross a picket line, which has been established in full compliance
with existing laws.

4. It is hereby agreed that all employees shall, at all times, conduct themselves and perform
their work in such a manner as to promote efficient operation of their department and the
Company as a whole.

All employees covered by this Agreement shall become and remain members in good
standing of Local Lodge D-92 during the life of this Agreement. In case of new employees,
they shall, on the thirty-first (31st) day following the beginning of their employment, be
required to become and remain members in good standing of Local Lodge D-92 during the
life of this Agreement.

6. Upon notification of the Company by the Chairman of the Grievance Committee that an
employee is not in good standing as defined by Federal laws, he/she will be discharged
within seventy-two (72) hours. The Union will indemnify and save harmless the Company
from any and all claims and disputes by reason of the Company acting hereunder, as well as
pursuant to paragraph 5 of Article I.
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7. Employees of the Company who are excluded from the bargaining unit shall not perform

bargaining unit work, except for instructions and training, testing, or in an emergency

endangering life or property. The Company shall be required to pay the worker, or workers,

for any time worked by persons not included in the bargaining unit. In the event there are

employees in a classification not working who are affected by work performed by salaried

employees, as described above, a minimum of four (4) hours pay will be paid to the affected

employee at time and one-half (1-1/2). In the event all employees in a classification are

working when a salaried employee performs bargaining unit work, then there is no affected

worker. In that event, the Company shall be required to pay to the worker or workers for any

time worked, with a minimum of two (2) hours at one and one-half (1-1/2) time.

Notwithstanding the above, the current practice which permits supervisors to occasionally

perform incidental work shall remain in effect.

8. All of the usual and customary rights of management not specifically abridged or modified by

this Agreement shall remain exclusively vested in the Company.

ARTICLE II

CHECK-OFF

The Company is willing to continue a form of optional check-off permitting each employee

who desires the Company to deduct Union dues from his payroll payments to sign a card

prepared by Company counsel and approved by the Union, and executed by the employee

according to his voluntary uncoerced rights.

ARTICLE III

MEETINGS

The official representatives ofthe Union shall be permitted reasonable opportunity to consult

with employees covered by this Agreement on the Company's premises, provided that there is

no interference with the Company's business or operations. It will be necessary to obtain a

pass from the Vice President of Operations' office for such visitations.

2. The Company, at all reasonable times, is willing to meet with representatives ofthe Union for

the purpose of discussing complaints or grievances. Grievance, Policy and Safety meetings

will be conveniently scheduled so as to complete all business within the normal working day,

for the day employees. In the event the business is not completed at the end of the workday,

then the parties shall mutually arrange another meeting as soon as possible. Union members

will be paid all wages lost due to attendance at such meetings.

-2-
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3. In an effort to maintain harmonious labor-management relations between the employees and
management, the Union Negotiating Committee will, when there is evidence that this
relationship is deteriorating for any reason, contact the Negotiating Committee of the
Company so that the condition may be corrected.

ARTICLE IV
HOURS OF WORK

1. Except as otherwise expressly provided, all time worked in excess of an employee's regular

scheduled shift of eight (8), or twelve (12) hours in any one (1) day, or forty (40) hours in any

one (1) week, shall be paid at the rate of time and one-half, and all other time worked shall be

paid at straight time. There shall be no duplication or pyramiding of overtime. For payroll

and overtime purposes, the week shall run from 6:00 a.m. Monday to 6:00 a.m. Monday, and
each day shall begin at 6:00 a.m.

2. Day shift is a regularly scheduled shift within the twelve (12) hour period between 6:00 a.m.

and 6:00 p.m.

3. Evening shift is a regularly scheduled shift within the ten (10) hour period between 2:00 p.m.
and 12:00 midnight.

4. Night shift is a regularly scheduled shift within the ten (10) hour period between 10:00 p.m.
and 8:00 a.m. On continuous operations the Night shift is the twelve (12) hours between 6:00
p.m. and 6:00 a.m.

5. Individual exceptions to shift starting times may be made by mutual consent of the employees
involved and the Company.

6. To assure seven (7) day operations, a twelve (12) hour shift scheduled will be implemented

(See Supplement C).

7. Continuous operations shall consist of Rotary Kiln Operators and Helpers, Stone End
Operators and Helpers, Lime Handlers, Crusher, Rotary Relief Laborers, Wet Collector
Operators, but could include B.M.P. Bulk Operators, Truck Driver and Payloader Operators,
Hydrate Operators, and Mill Operators. Upon start-up of the new kilns refer to Supplement C
for Continuous Operations.

-3-
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8. When employees on continuous operations or employees holding Relief jobs (including

laborers) work on their day or days off, the time worked shall be paid at the rate of time and

one-hal£ The hours worked on these scheduled days off will not be included in computing

time worked over forty (40) hours per week as provided in this Article.

9. Holders of bid jobs (other than continuous operation jobs) shall be scheduled any five (5) days

of the work week.

10. On bid jobs where hours are "as per posted schedule," the schedules shall be posted by no

later than noon on Friday of each week. This will be adhered to, and, if it is found necessary

to reduce the numbers of shifts, the Company will protect, in rate of pay, those men listed for

the work. However, these employees will do whatever work is required of them. The

Company may add to this schedule should business conditions permit after the posting of the

schedule.

11. A rest period of at least eight (8) hours must be given before a change in shift.

12. Employees who are normally scheduled to work on Sunday shall receive a $4.00 per hour

premium payment, in addition to their regular rate of pay.

13. Double time will be paid for the seventh (7th) consecutive day worked in any one (1) work

week 6:00 a.m. Sunday to 6:00 a.m. Monday shall be considered the seventh day of the

workweek and all call-outs during this time are paid at double time of the employee's regular

rate of pay. Call-outs outside of 6:00 a.m. Sunday to 6:00 a.m. Monday are paid at time and

one-half of the employee's regular rate of pay.

14. With the changing from Standard Time to Daylight Savings Time, and from Daylight Savings

Time to Standard Time, those employees required to work nine (9) hours will be paid the

additional one (1) hour at time and one-half (1-1 /2) their regular rate of pay; those employees

required to work seven (7) hours will be paid for the hours worked.

15. A period of twenty (20) minutes shall be allowed all employees not on rotating shifts, or

continuous operations, for lunch near the middle of each eight (8) hour shift. No deductions

of pay will be made for this established lunch period.

16. Employees shall be entitled to a ten (10) minute coffee break within the first two (2) hours of

their shift.

17. The Company will pay employees in one-quarter hour increments.

i~
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18. If overtime occurs in Mobile Maintenance, Plant Maintenance or Electrical Maintenance, after

exhausting all employees within each classification, all other qualified maintenance

employees must be offered the overtime before the Company can bring in outside contractors.

ARTICLE V
EMERGENCY/TEMPORARY SHUTDOWN

1. In the event of an emergency beyond the Company's control, (i.e., power failure, acts of God,

breakdowns, fires or accidents, or any other interruption in the operation, which prevents any

employees from working on their regular jobs), it is recognized by the Union that the

Company may lay off these employees for the duration of such emergency provided, however,

that if the emergency extends beyond seventy-two (72) hours, the Union Policy Committee

and the Company shall meet to work our a mutually satisfactory method of dividing the

available work, or lay off may be adjusted to conform to Article XI, Section (b) governing

"Reduction of Forces".

After ratification of the contract, and for the first two weeks of January each year thereafter,

the Company shall post an "Emergency/Temporary Shutdown" list of all bargaining unit

classifications. Employees who are qualified to work in any of the bargaining unit

classifications listed may put their names on the list under the applicable classifications. No

additional names will be added to list after the 14-day posting period, without the Company's

written consent.

Within 14 days after the posting period, the Company shall determine which employees on the

list are qualified for the respective classifications and shall post by seniority in each

classification a final Emergency/Temporary Shutdown list. Prior to posting the final list, the

Union may attempt to persuade the Company that any employees deleted from the original list

are qualified, but the Company's decision is final. For purposes of this Article, "Qualified to

work".means: (1) the employee has updated training for the classification; (2) the employee

has done the work in the classification before; and (3) the employee can perform the work in

its present context now.

The Emergency/Temporary Shutdown list shall be used for all purposes listed under this

section to assign employees to available work. The most senior qualified employees by

classification will be assigned to the work.

2. The seventy-two (72) hours shall commence when the first employee is affected by alay-off,

unless otherwise agreed to between the Company and the Union.

-5-
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3. Notification not to report for work, due to such emergency, will be given at least two (2) hours

prior to starting time of the shift involved. Employees will be advised to await orders if the

emergency extends beyond one (1) day.

4. Employees who report for work due to failure to receive notice as provided above, will be

entitled to two (2) hours pay at their regular rate if they are not put to work. If any of the

employees under these circumstances are started to work, they shall receive a minimum of

four (4) hours pay at their regular rate.

5. If it is feasible to provide work later in the week in which such an emergency occurs, to make

up all or part of the lost time, overtime will commence after forty (40) hours have been

worked at straight time, except that all hours worked on Sunday will be paid at one and one-

half (1-1/2) time, unless a higher premium rate would apply.

6. If the Company determines that it is not feasible to provide work for all of the employees

affected, they maybe laid-off for a period not to exceed seventy-two (72) hours. Should it be

necessary for the lay-off to extend beyond seventy-two (72) hours, the lay-off will be adjusted

to conform to Article XI, Section B governing "Reduction of Forces."

7. The Company will give at least one (1) week's notice of a planned shutdown. Failure to

provide such notice shall result in the Company compensating each affected employee for

each day short of the one week's notice that such employee was scheduled to work.

ARTICLE VI
CALL-OUTS

1. A call-out shall be defined as any time an employee is instructed to return to work after

punching his/her time card at the established quitting time.

2. Call-outs shall be paid for at time and one-half. Sunday call-outs shall be paid for at double

time. All call-outs shall be guaranteed a minimum of four (4) hours pay. These call-outs shall

not be deducted from the regular week's schedule.

3. When an employee is called out and is required to service a second call-out, and if the total

time worked on the two (2) call-outs exceeds three (3) hours, the employee shall be paid a

minimum of six (6) hours at the appropriate overtime rate. Employees already called out will

not be required to perform unnecessary work. Employees called out will use all diligence to

complete the required work as quickly as possible.
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ARTICLE VII
HOLIDAYS

a. Employees shall receive eight (8) hours' pay at their regular rate for the following

holidays, provided that they have been employed for at least thirty (30) days prior to

the holiday, and provided further that they have worked three (3) days during the work

week in which the holiday occurs.

Memorial Day Day after Thanksgiving

Independence Day First Day of Buck Season

Labor Day Day before Christmas
Veteran's Day Christmas Day
Thanksgiving Day New Years Day

b. Three (3) personal holidays shall be granted to each employee annually, provided they

have met the thirty (30) day eligibility requirements and given appropriate notice to

their foreman.

Newly hired employees after May 1, 1994 shall be eligible for personal holidays as

follows:

starting date January 1 to Apri130 -all three personal holidays;

ii. starting date May I to August 31 -two personal holidays; and

iii. starting date September I to December 31 -one personal holiday.

2. Employees who have accumulated twelve (12) months of service, and who have been laid off

for less than one (1) year prior to any of the specified holidays, are not subject to the thirty

(30) day eligibility requirements.

3. Employees who have worked in the week in which the holiday occurs, but have not met the

minimum three (3) days work requirement, will be excused from such work requirement

where they have suffered either: (a) a death in their immediate family (father, mother, father-

in-law, mother-in-law, spouse, son, daughter, brother, sister, grandchild, step-son, step-
daughter, half-brother, half-sister, grandparent, step-father, step-mother, brother-in-law,

sister-in-law, daughter-in-law, and son-in-law); or (b) a personal illness or accident for which,

at the Company's request, they are able to present a doctor's certificate.

-7-
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4. An employee who has been laid off no more than one (1) week preceding the Holiday will be

paid for the Holiday, provided that he/she has been employed for thirty (30) days immediately

preceding the holiday.

5. Employees who qualify for benefits under our Sickness and Accident Insurance Plan, or who

are off on a Lost Time Accident of less than ten (10) weeks duration, will be considered as

working for the purpose of receiving holiday pay.

6. Whenever any of these holidays fall on a Sunday, and is celebrated on the following Monday,

that Monday shall be considered the holiday. If a holiday falls on Saturday, the Union will

have the option to celebrate the holiday on the preceding Friday, provided that it gives the

Company thirty (30) days' advance notice.

7. For the purpose of computing entitlement to overtime pay for working more than forty (40)

hours in a work week, employees who receive eight (8) hours pay for a holiday on which they

do not work shall be treated as having worked eight (8) hours on that holiday.

8. Employees who are on a regularly scheduled vacation on any of the above listed holidays will

be paid for the holiday as provided above, in addition to their regular vacation pay.

9. Contract Loaders shall be paid for holidays not worked on the basis of eight (8) hours at their

straight time average hourly earning over the preceding calendar year.

10. Employees working on the above listed holidays will be paid at the rate of one and one-half

(1-1 /2) times their regular rate of pay, plus holiday pay.

11. An employee engaged in acall-out on these holidays will be paid a minimum of four (4) hours

at one and one-half (1-1/2) times the regular rate of pay, in addition to the holiday pay.

12. When the Company decrees that holiday work is required, the Company will canvass the
employees in the job classification according to normal overtime scheduling procedures. If no
employee in the job classification agrees to work the holiday, the bottom employee (in
overtime) must-work the holiday as scheduled or forfeit his/her holiday pay. If a qualified

employee accepts the assignment, no employee shall be penalized under this provision.
However, if nobody performs the holiday work as requested by the Company, then all

employees in the job classification who refuse to perform the work in their classification will

be ineligible for Holiday Pay. The only exception shall be in case of illness, supported by a

doctor's certificate, if requested, which prevents the employee from reporting for the holiday
shift.
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13. Continuous operations employees who are required to work a holiday may, at their option, and

with the approval of the Company, schedule a day off at a future date. Continuous operations

jobs means rotary shifts and not as per posted schedule.

Continuous operations employees will be paid one and one-half (1-1 /2) times their regular rate

for the holiday worked, and eight (8) hours at their regular rate when they take this day off. It

is understood that such rescheduling will result in no increased costs to the Company for the

holiday, including overtime for another employee. Employees who are unable to schedule

their saved holidays by December 31 of the current year may use them during the first three

(3) months of the following year -- the deadlines for utilizing these holidays is March 31.

Saved holidays are eliminated for all other employees except continuous operations

employees.

14. Notwithstanding any other provisions of this Agreement, the procedure for unscheduled

personal holidays and "day-at-a-time" vacations shall be as follows:

(a) Any request received before Thursday of the previous week will be automatically

approved if the requested day has not already been scheduled by another employee;

(b) If the request has not been received before Thursday of the previous week; it maybe

granted at the discretion of the supervisor;

(c) Requests will also be granted without prior notice in cases of emergency, defined as

an unforeseen circumstance such as personal or family medical crisis that prevents an

employee from coming to work for all or part of the scheduled shift; emergencies may

be subject to verification by the Company.

ARTICLE VIII
FUNERAL LEAVE

In case of a death in an employee's immediate family (i. e. , father, mother, father-in-law,

mother-in-law, spouse, son, daughter, brother, sister, step-son, step- daughter, half-sister, half-

brother, grandparent, grandchild, step-father, step-mother, brother-in-law, sister-in-law,

daughter-in-law, and son-in-law), he/she shall be granted, upon notification, up to three (3)

consecutive days of funeral leave of absence, one of which shall be the day of the funeral, and

will be paid for any such scheduled working days lost on the basis of eight (8) hours per day at

his/her regular straight time hourly rate. Proof of death and attendance at the funeral will be

furnished by the employee, if requested. Time off for funeral leave will be counted as time

worked for the purpose of computing overtime.
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ARTICLE IX
JURY DUTY

When an employee is called for service as a juror and loses income thereby, he/she will be

paid the difference between the fee received for such service and the amount of straight time

earnings lost, up to a limit of eight (8) hours per day and ten (10) days in any calendar year.

Employees are expected to work full time when not actually in court, and when an employee

is excused from jury duty on a scheduled working day, he/she shall report for work on the

regular shift. To be eligible for payments, the employee must furnish the Payroll Department

with a written statement from the appropriate public official listing the dates he/she received

pay for the jury duty.

2. The provisions of the above paragraph shall also apply when an employee is subpoenaed as a

witness in a court trial.

ARTICLE X
OVERTIME DISTRIBUTION

1. The Company will make every reasonable effort to keep overtime work to a minimum.

However, employees are expected to work a reasonable amount of overtime in their
classification on request, and may be required to do so if a less senior, qualified employee is

not available. Overtime shall be assigned outside of the employee's classification on a

voluntary basis. When overtime work is required, it will be offered first to employees within

the job classification. If no such employee is available, it may be offered to any other

qualified employee. The Company will attempt to maintain no more than a 32 hour
differential in overtime hours among employees in the same classification.

2. Overtime hours will be evaluated at the beginning of a calendar year. All departments will

use the following procedure: low employee starts at zero; all others start at difference between

the number of hours of the low employee and the number of hours of each employee.

3. Overtime hours will be posted reflecting time and one-half time and double time. All

overtime shall be charged as actual time worked.

4. Employees reporting off or turning down scheduled or non-scheduled overtime will be

charged one and one-half times the number of overtime hours they could have worked. Each

week a list of employees who have worked overtime, turned down available overtime, or

reported off, will be posted along with the total of overtime hours for the calendar year to date.

If the posting is not protested within one week, the posting will stand correct.
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5. Employees who are reporting off must notify the Company at least two (2) hours prior to the

start of their shift. If two (2) hours notice is not given, the Company will assign the overtime

in accordance with paragraph 1 of this Article, but no employee shall be aggrieved for

equalization of overtime.

6. If an employee does not have a telephone number listed with the Company, or if he/she is

called and there is no answer and he/she is lowest in overtime, they shall be charged with the

appropriate overtime hours.

7. Employees bidding into a classification will be charged with the number of overtime hours

worked by the highest employee in that classification.

8. When employees are absent for any reason other than vacation, and overtime has been worked

in their classification, they will be charged with the average amount of overtime hours worked

in the classification during their absence.

9. When an employee is on vacation, overtime worked in his/her classification will not be

charged against him/her.

10. Employees on continuous operations working on a holiday will not be charged for the

premium time for the holiday.

11. Only overtime work within an employee's classification will be charged.

12. Employees who have been absent during the week and who work Saturday at straight time pay

will be charged an overtime shift for the computing of overtime.

13. In rotating shift work where absence makes it necessary to pay overtime, the overtime shift

will be divided between two (2) classified employees, if possible. This generally means that

the employee on the previous shift stays on for half the next shift, and the employee on the

following shift comes out early; or the Foreman may move the employee to balance overtime.

This, however, does not mean that overtime will be paid if it is possible to work a classified

Relief employee on this shift at straight time.

14. All scheduled overtime hours for Saturday and Sunday shall be posted on Thursday prior to

the end of the first shift. Should the Company fail to provide this notice, scheduled employees

who refuse to work will not be charged .this overtime. If the Company has posted (or

scheduled) incorrectly, notification must be given to the .Company by Thursday or by the end

of the first shift Friday for employees who were not present on Thursday. If the Company is

not notified in this time, no employee shall be aggrieved. In the event an employee who is

scheduled, and has not refused the overtime, fails to report for work, that employee shall be
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charged with two (2) times the overtime hours. When the employee scheduled does not report
for work, other classified employees will be called, and if no classified employee is available,
any qualified employee may be used.

15. (a) Twice a year, in January and July, the Company will post an overtime signup list.
Any employee who signs the list will be eligible for overtime opportunities.
Employees who do not sign will not be considered for overtime, and will be charged
with a refusal for all overtime worked.

(b) Overtime opportunities for employees who sign the list will be governed by the other
provisions of this Article. However, employees who refuse 75% or more of overtime
opportunities shall have no basis to grieve the failure to offer overtime or equalize
their overtime.

16. At its option, the Company may assign an employee who has started repair work on straight
time, and who agrees to continue working, to complete the assignment on overtime. Once the
assignment is completed for the day, the normal overtime distribution procedures under this
Article apply.

ARTICLE XI
SENIORITY

A. Definition/Probationary Period

Seniority is defined as the length of service with the Company.

2. The first sixty (60) work days of employment shall serve as an employee's
probationary period. Probationary employees will acquire seniority after completion
of sixty (60) work days of continuous employment with the Company. At the
completion of said sixty (60) work days, the employee will be placed on the seniority
list with his/her seniority date being the first day of the sixty (60) work day period.

3. The Seniority Roster; or record of dates of employment, which is attached hereto, shall
be used during the life of the Agreement and will include all employees with sixty
(60) days or more of continuous service.

4. The Company will notify the Union Committee, in writing, of the date of hire of all
new employees, within one (1) week of hire. Upon request, the Company will provide
the Union Committee with an updated Seniority Roster on a quarterly basis.
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B. Loss of Seniority

1. Seniority shall be lost for any of the following reasons:

a. Resignation

b. Discharge for just cause

c. Failure to report to work for three (3) consecutive work days without notifying

the Company

d. Retirement

e. Failure to return from leave of absence within five (5) working days after the

leave, unless excused in writing.

f. Layoff in excess of twelve (12) months (employee with less than one (1) year

of service); eighteen (18) months (employees with from one (1) to three (3)

years of service); or thirty-six (36) months (employees with more than three

(3) years of service).
g. Failure to return from layoff within five (5) days of notification by Certified

Mail to the employee's last address on record. If the employee is ill, this

period will be extended until the employee has recovered, provided that

medical verification maybe required; and further provided that the employee

has responded to the recall notice within 48 hours after its receipt.

ARTICLE XII
LAYOFF AND RECALL

A. Reduction of Forces and Layoff

1. a. The Union Policy Committee shall be notified two (2) weeks in advance, in

writing, of all jobs to be abolished. Where less than all the jobs in a

classification on a particular shift are to be abolished, any temporary jobs will

be abolished first, and the remaining jobs on that shift will be abolished in the

inverse seniority order of the employees occupying them.

b. Employees will be laid off in the inverse order of their seniority, provided that

the remaining employees have the requisite skill and ability to perform the

remaining work. In applying this provision, the Company will retain a more

senior employee who can qualify within a reasonable length of time, before

retaining a junior employee already possessing the requisite skill and ability.

2. Except in emergencies, the Union Policy Committee shall be notified one (1) week in

advance, in writing, of any layoffs.
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B. 1. At such time as the Company decides to end layoff, it shall recall laid off employees in
the order of their seniority, provided they meet the required qualifications of the job,
as specified on the posting form, or can qualify within a reasonable length of time. If
the employee meets the required qualifications, atraining period will be provided as
specified on the posting form.

2. The Company will specify, as best if can, the expected duration of the work for which
the employees are being recalled. Employees who have secured employment
elsewhere will not be expected to accept a recall of less than four (4) weeks' duration.
Employees who are unemployed at the time of the recall will return to work
immediately.

3. An absence caused by illness or injury shall not be construed as a lay-off in the above
application of the term.

ARTICLE XIII
POSTING OF JOBS

A. Filling of vacancies

With the exception of the laborer classifications, when new classifications are created
or the Company has determined that a vacancy has occurred, a description of the
classification, hours or shift, required qualifications, and wage rate will be posted
Thursday afternoon until the following Tuesday noon.

2. Employees desiring to make application for a posted job will stamp the time on their
application blank at the clock and deposit it in the box provided.

3. (a). At the expiration of the posting, the job will be awarded to the most senior
applicant who satisfies the requirements of the job. Qualification for the job shall
consist of the requirements specified on the job posting. The successful bidder will be
entitled to the training period specified on the job posting.

(b). When the Company exercises its right to change the qualifications of a job, it
shall, upon request, meet with the Union Policy Committee to discuss questions
related to such change.

4. At any time during the training period the Company may determine that the employee
is not suitable for the job; and in such event he shall have the option of returning to his
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former job or bidding on another job. The employee and the Chairman of the Union
Committee will be notified in writing of the Company's decision.

5. If during the training period the employee decides to disqualify himself, he shall have
the right to return to his former job. If he does so, however, he shall be ineligible to
bid on another j ob for one (1) year.

6. An employee off due to illness or injury will be permitted to bid for posted jobs as
provided in this Article.

7. If the most senior bidder is not awarded the job, the Union may request a trial period
of a reasonable length of time to determine the senior employee's qualifications for
the job.

8. Where an employee is removed from a job as a result of a contested disciplinary
action, any resulting vacancy and subsequent vacancies created shall be posted as
temporary until the dispute is settled as provided in the grievance procedure. The
temporary vacancies will be covered in accordance with the procedures set forth in
paragraph 22 of this Article.

9. During a calendar year, an employee may bid a maximum of three (3) jobs. This
includes all jobs whether they be downgrading, upgrading, or lateral bidding. Upon
accepting any one of the three bids, a successful bidder shall not bid on another job for
at least four (4) months, unless he has been previously trained and qualified for the
bidded job. After exhausting the three bids, however, an employee may seek an
exception to this rule by making a request to the Company through the Policy
Committee.

10. An employee may not bid back into his/her j ob classification for a period of thirty (30)
days.

11. An employee bidding on a job will not be permitted to withdraw that bid after the job
has been awarded.

12. When new jobs are created, or changes are necessary in the job requirements of a
classification, they shall be discussed by the Union and the Company for the purpose
of negotiating a wage rate and they shall be posted in the same manner as other jobs.
If no agreement can be reached on a rate, the question will become a grievance,
beginning with Step Two. However, such disagreement shall not preclude the
Company from posting (and filling) the job and assigning a rate. Such rate may be
adjusted retroactively, depending on the outcome of the grievance procedure.
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13. When jobs are vacated, the Company will notify the Union in writing within one (1)

week of the Company's intention regarding such vacancy.

14. In the event it becomes necessary to reactivate a job in less than six (6) months, the

Union Policy Committee will be so notified. When it becomes necessary to reactivate

jobs which have been discontinued for less than six (6) months, the employees who

held the jobs prior to their discontinuance and who are on the active payroll will be

given an opportunity to return to these j obs without bidding.

15. Each job shall be given and retain a definite name and qualifications.

16. Changing the "hours" or "shift" of a job bid shall require the job to be reposted.

17. If the Company is not able to find an employee who can meet the job requirements,

then the Company may go outside of the regular employees' roster to fill the job, or

may post for training.

18. If there is no qualified bidder for a posted job vacancy, the Company may, at its sole

discretion, do any of the following:

a. Draft an employee who is willing to take the job; or

b. Draft the employee with the least seniority who does not hold a regular job; or

c. Go outside the Seniority Roster.

19. When the Company fills a job in accordance with the above paragraph, the employee

will hold it with the same rights as a bidder.

20. Jobs may be posted for Relief employees to be used when needed to take care of

vacations and absences in the plant, and when additional shifts are needed. When not

working in a specific job classification, Relief employees shall be assigned to jobs no

differently than any Laborer. Assignments will be made on the basis of seniority,

except for the limited purpose of ensuring that Relief employees maintain the skills to

perform all of the responsibilities included within their job description.
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21. If the holder of a Relief Job works thirty (30) days in a classification where an

employee's classification has been abolished, his/her classified job will be reactivated

immediately.

22. When it is clear that an employee will be absent from his job for four (4) weeks, or

more, the job may be posted on a temporary basis. If the Company decides to abolish

the temporary job, the employee who has filled it on a temporary basis will return to

his/her former job. At such time as it becomes clear that the permanent job holder

cannot or will not return, and the Company determines to make the job permanent, the

employee filling it on a temporary basis shall have the option of retaining the job or

returning to his former job.

23. The following Relief jobs will be recognized to cover necessary weekend operations:

Four (4) Relief Employees for Mills, Hydrate and Lime Handlers

Two (2) Relief Loaders

Two (2) Relief Truck Drivers

Five (5) Relief Laborers, or not more than 40% of the

Available Labor Gang.

24. Relief employees maybe scheduled off one (1) day during the week to work Saturday

at straight time.

25. Replacement for vacancies caused for any reason shall be filled in the following order:

a. Holders of Relief jobs.

b. Qualified laborers.

26. If work of a higher paid classification is required of an employee, he/she shall receive

the higher rate of pay for the continuous shift, but if he/she is required to fill

temporarily the place of another employee receiving a lower rate of pay, his/her pay

shall not change.
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ARTICLE XIV

ADDITIONAL TEMPORARY HELP

1. When additional temporary help is needed within a job classification on a particular

shift, the Company may use any qualified employee who is working on that shift to

provide such help, regardless of that employee's job classification. Employees

transferred will receive the rate of the job performed or their classified rate; whichever

is greater, for the entire day or shift.

2. Employees will be able to specify work that they are not physically able to perform on

a temporary assignment. Any dispute as to the employee's physical ability shall be

resolved by a physician designated by the Company (at no expense to the employee)

and subject to the Grievance Procedure.

Employees will not be moved among different job classifications as a disciplinary

measure, as a method of harassment, or for any reason unrelated to the need to

perform the work.

4. There shall be no restrictions on the Company's right to assign employees to available

work at either facility, or from one facility to another, assuming the employee is

qualified. Employees so assigned will receive the rate of the job, or their regular

hourly rate, whichever is higher.

ARTICLE XV
INCAPACITATED EMPLOYEES

Any employee who becomes incapacitated and, on the basis of competent medical

opinion, cannot perform the duties of his/her regular job, may exercise seniority to

bump any junior employee in the Labor Pool, provided that the employee is capable of

performing the work.

2. If an employee has exhausted his/her S&A benefits and is able to return to light duty,

the Company will permit him/her to do so for no longer than one (1) week, at which

time he/she will return to his/her classification, or he/she will not be permitted to work

until he/she can return to his/her classification. In the event an employee is permitted

to return to work for the above one (1) week period, the Company will not be bound

by job descriptions for that period, and he/she will be paid the rate of the job

performed. ,

JA000356

USCA Case #16-1249      Document #1644983            Filed: 11/07/2016      Page 360 of 528



3. When the number of light duty jobs is less than the number of employees who are able

to do only light duty work, seniority will be used to determine who will be given the

jobs and who will be laid off.

ARTICLE XVI
PROMOTIONS OUTSIDE THE

BARGAINING UNIT

1. When an employee is promoted by the Company to a salaried position not under the

jurisdiction of the Agreement, his/her name shall be removed from the Seniority

Roster. If at some time such employee is no longer required by the Company in that

capacity, due to inability to further carry out his/her duties in a salaried position, or

due to reduction in the number of salaried positions needed, he/she may be returned to

the status of an employee covered by this Agreement, in which event his/her seniority

will be determined by the date ofhis/her employment less his/her service as a salaried

employee. This provision is retroactive in application to all present salaried

employees who have previously been promoted as outlined herein.

ARTICLE XVII
WAGES

A. Wage Scale

1. The Wage Scale for all Labor Grades is set forth on Page 20 of this Agreement.

B. Shift Differential

1. A forty cent ($.40) per hour premium will be paid employees when working on second

(evening) shift, and a fifty cent ($.50) per hour premium will be paid employees when

working third (night) shift. Except as provided below, shift differential shall be used

in computing pay for overtime hours worked.

2. Vacation pay and holiday pay will include shift differential.

3. Shift differential will be computed on overtime.
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WAGE SCALE AND INCREASES

$0.30 $0.30 $0.40 $0.45

Regular Rates

Labor Grades June 1, 2001 June 1, 2002 June 1,2003 June 1, 2004 June 1, 2005

1 $12.17 X12.47 $12.77 $13.17 $13.62

2 ,$12.58 $12.88 $13.18 $13.58 $14.03

3 $12.82 $13.12 $13.42 $13.82 $14.27

4 $13.23 $13.53 $13.83 $14.23 $14.68

5 $13.38 $13.68 $13.98 $14.38 $14.83

6 $14.78 $1 S. 08 X15.38 $15.78 $16.23

7 $16.13 ,$16.43 $16.73 $17.13 X17.58

Kiln OpeNators $14.10 $15.00 $16.00 $17.13 $17.58

Employees currently receiving the "New HiNe "gate of 80% of the full gate of theiN job will be raised to

90% of the full Nate on the effective date of the new AgNeement.

June 1, 2001 June 1, 2002 June 1,2003 June 1, 2004 June 1, 2005

1 $10.95 X11.25 $11.55 $11.95 $12.40

2 $11.32 $11.62 $11.92 $12.32 $12.77

3 X11.54 $11.84 X12.14 $12.54 SS12.99

4 X11.91 ,$12.21 $12.51 $12.91 $13.36

5 $12.04 X12.34 X12.64 ,$13.04 $13.49

6 $13.30 $13.60 $13.90 $14.30 X14.75

7 X14.52 $14.82 X15.12 $15.52 $15.97

Kiln OperatoNs $12.69 $13. SO $14.40 $15.52 $1 S. 97

* Upon the staNtup of the first new kiln, employees receiving these Nates will be advanced to the full Nate

foN their LaboN GNade.
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Labor Grades
The Labor Grades of the pNevious Agreement shall be Neconfigu~ed as follows:

Previous Grades New Grades

1-3 1

4-9 2

10-14 3

15-21 4

22, Maintenance C, and Kiln Helper S

Maintenance B 6

Maintenance A and Kiln OpeNatoN 7

ARTICLE XVIII

PENSIONS AND INSURANCES

A. Pensions

1. A company financed funded pension plan containing benefits and provisions as fully

described in Supplement "A" which will be attached hereto and made a part of this

Agreement became effective July 1, 1950.

2. The Company agrees to recognize a Union committee of two (2) members which shall

be entitled to confer with the Company's representative and discuss the operation of

the Pension Plan, including the right to ascertain relevant figures and other

information concerning the application of the plan to the employees covered by this

Agreement.

3. It is understood and agreed that the operation of the Pension Plan is subject to the

grievance procedure provided in this Agreement.

B. Insurance

The Company assumes full payment of the premiums on Life Insurance and Sickness

and Accident Insurance, as described in Supplement "B," or its equivalent, which will

be attached hereto and made a part of this Agreement.

2. The Company assumes full payment of the premium for group health insurance (See

Supplement B).
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ARTICLE XIX

MILITARY SERVICE

1. Employees leaving their jobs with the Company because of being called to, or volunteering

for, a first enlistment in the military service of the United States, will retain their seniority on

the job they left. Any question of fitness or qualifications shall be a matter for settlement

between the Union and the Company.

2. Employees who are reinstated will be eligible for a vacation in the vacation year in which they

resume active employment, and will be given credit for time in military service when

computing vacation eligibility. Active employment of at least ninety (90) days immediately

preceding vacation time will be required.

ARTICLE XX

VACATIONS WITH PAY

1. To be eligible for vacation, an employee must have performed work for the Company in the

calendar year in which it is taken.

2. One (1) week's vacation with pay shall be granted to those employees who have been regularly

employed by the Company for one (1) year or more, on or after their anniversary date of

employment.

Two (2) weeks' vacation with pay shall be granted to those employees who have been

regularly employed by the Company for three (3) years or more, on or after their anniversary

date of employment.

4. Three (3) weeks' vacation with pay shall be granted to those employees who have been

regularly employed by the Company for ten (10) years or more, on or after their tenth

anniversary date of employment.

Four (4) weeks' vacation with pay shall be granted to those employees who have been

regularly employed by the Company for fifteen (15) years or more, on or after their fifteenth

anniversary date of employment.

6. Five (5) weeks' vacation with pay shall be granted to those employees who have been

regularly employed by the Company for twenty-five (25) years or more, on or after their

twenty-fifth anniversary date of employment. This section applies only to those employees

whose twenty-fifth anniversary date of employment occurs on or before October 31, 1994.

The previous limitation shall become inoperative as of January 1, 2003.

7. An employee may take one (1) of his vacation weeks a single day at a time, at the employee's

option, provided he gives appropriate notice to his foreman. Single-day-at-a-time vacations
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shall be scheduled in accordance with seniority. However, such days may not be scheduled

until all employees have used the opportunity to schedule their full weeks vacation.

Between October 1 and October 15, employees must schedule their remaining single-day

vacations, however, this will not prevent employees from changing these scheduled days with

appropriate notice. Selection of such days shall be done in accordance with & 16 of this

Article. Employees who are unable to schedule their saved single-day vacations by December

31 of the current year may use them during the first three (3) months of the following year.

The deadline for utilizing these vacation days is March 31.

Upon approval of the Company, and with prior notice to the supervisor, single- day vacations

may be used for personal illness, personal emergencies, personal reasons, or other reasons the

Company considers legitimate and necessary. The Company may require an explanation of

the reason for the request for the time off as a condition of granting the time off.

8. Vacation pay per week shall be determined by multiplying the employee's hourly rate times

that employee's average weekly hours for the preceding calendar year. The minimum vacation

pay shall be forty (40) times the employee's base rate for each vacation week. When an

employee is off work on a lost time accident or S&A for a period of seven (7) days or more,

the time off shall be deducted from the fifty-two (52) calendar weeks for purposes of

determining weekly hours.

9. Contract employees are entitled to one (1), two (2), three (3), four (4) or five (5) weeks'

vacation with pay, as the case may be, computed on the basis of average weekly earnings at

straight time for forty (40) hours of the preceding year, plus any intervening wage increases.

10. When an employee is laid off, he/she will be given the option of receiving his/her vacation

pay, or holding the vacation. If he/she decides to hold the vacation, it will be held for up to

ninety (90) days, at which time a determination will be made as to the extent of the lay-off. If

it is determined that the employee will not be recalled in the calendar year, then the employee

will be paid for all ofhis/her vacation. If, however, it is anticipated that in the near future the
employee is to be recalled, the Company will continue to hold such vacation.

11. When an employee who is eligible for a vacation dies, his/her current unused vacation will be

paid to his/her estate.

12. Vacation year shall be on a calendar year basis, and shall be from January to December 31.

13. For purposes of calculating entitlement to vacation pay, all sick leave for which an employee

is paid (this includes Sickness-and-Accident benefits) shall be considered as time worked.

14. For purposes of calculating entitlement to vacation pay, time for which an employee receives
Workers' Compensation up to a total of six (6) months, shall be considered as time worked.
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15. Each year, the Company will conduct a vacation canvass. The Company shall canvass the

work force for vacation scheduling prior to or by the 30th of January each year, and shall post

the schedules in the departments no later than February 15 of each year.

Insofar as practical, seniority shall govern selection of vacation weeks in the various

departments. The Company, however, reserves the right to limit the number of vacations in

any weeks in order to plan efficient operation.

16. Employees exercising their choice for the second, third, fourth, or fifth week's vacation must

not "bump" an employee of lesser seniority from his/her first choice.

17. An employee who fails to advise the Company ofhis/her preference for vacation time when

the annual vacation canvass is conducted will be assigned a vacation date by the Company.

18. Employees bidding into a new department after vacations have been scheduled will not be

permitted to disrupt their new department's vacation schedule, but will have to fit their

vacation into the new department's schedule.

19. When an employee's job is abolished because of a reduction of forces, he/she will be

permitted to maintain his/her vacation schedule that was in effect prior to the job abolishment.

20. Employees who voluntarily quit after qualifying for vacation will be granted any unused

vacation, provided they have given the Company at least two (2) weeks' written notice of their

intention to quit.

21. Employees will not be required to perform work during their vacation period

22. Each maintenance branch (Mobile Maintenance, Plant Maintenance and Electrical

Maintenance) will maintain its own vacation schedule.

ARTICLE XXI

LEAVE OF ABSENCE

1. A leave of absence shall be granted to any employees on the Seniority Roster who leaves the

Company to take a position with the International Union of which the local Union is a

member. All other leaves of absence must be by mutual consent of the Union and the

Company.

2. All leaves of absence will be reviewed at least once a year.

ARTICLE XXII
GRIEVANCES
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1. The Union or any individual employee or group of employees may submit grievances to the

Company. All grievances will be processed as provided herein.

2. First Step. A meeting among the aggrieved, the foreman involved, and a member of the

Union Grievance Committee will be held within eight (8) days of the event being grieved.

Within seven (7) days of the First Step meeting, the foreman shall provide the Company's

answer to the grievant or his committeeman.

3. Second Step. If no satisfactory settlement is reached under the procedure provided in the

First Step, the aggrieved has up to seven (7) days after the First Step answer to reduce the

grievance to writing, sign it and have it co-signed by a Union representative, and present it to

the Company. Within thirty (30) days after the receipt of the written grievance a

representative of the International Union will be notified and a meeting will be arranged to

consider the unresolved grievance with the representatives of the local Union and the

Company officials. In grievance meetings involving two (2) or more weeks of suspension or

discharge, either party may request that the grievant attend the Second Step meeting and, if

such a request is made, the grievant shall attend. In the event there is a factual dispute

regarding the circumstances giving rise to the grievances, the parties agree to reschedule the

Second Step Meeting, and the foreman and grievant will be required to attend the rescheduled

meeting.

4. Answers to all grievances that have been discussed at the Second Step will be submitted in

writing to the grievance committeeman within twenty-one (21) days of the Second Step

meeting.

5. When an employee on the Seniority Roster is discharged for cause, the Union shall be notified

of the reason, in writing, within twenty-four (24) hours of the discharge.

6. The Company shall notify the Grievance Committee of all grievance awards and shall pay any

money owed under grievance award within thirty (3 0) days of the resolution of the grievance.

7. Arbitration. If Step Two is unsuccessful in resolving the grievance, the Union may request,

in writing, that the question be submitted to arbitration under the Voluntary Labor Arbitration

Rules, then obtaining, of the American Arbitration Association within sixty (60) days of

receiving Company's written reply.

8. The parties agree that the arbitrator will not hear more than one grievance at a time, unless the

number of grievances pending arbitration is five (5) or more, then the parties agree that the

arbitrator will hear at least two (2) grievances at one series of arbitration hearings.

9. The Arbitrator shall have no jurisdiction to arbitrate any grievance which would involve the

negotiation, modification, or amendment of any provisions of this Agreement. However, any

written letters of agreement are subject to arbitration.
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10. The cost of the Arbitrator, and the administrative fees and expenses, will be shared equally by

both parties.

11. The expenses of witnesses for either side shall be paid by the party producing such witnesses.

12. The decision of the Arbitrator shall be final and binding on both parties.

13. The Company agrees to permit grievants to attend grievance meetings for the purpose of

testifying when deemed necessary by both the Company and the Union. In addition, the

Company will make a maximum effort to resolve grievances at the earliest possible step of the

grievance procedure, provided the Union Committee is given the authority to resolve

grievances at the same step without referring them to membership meetings.

14. All grievance meetings shall be held on Company time and Second Step meetings shall be

held during the first (day) shift. Neither party will unnecessarily prolong said meetings.

15. The parties intend that the time limits prescribed in this Article shall be strictly adhered to.

The Union's failure to do so shall have the effect of automatically withdrawing the grievance;

the Company's failure to do so shall have the effect of automatically sustaining the grievance.

16. The Company will recognize a paid Union Committee of seven (7) employees. The size of

the Union Committee shall be the same for negotiations, grievances, and policy meetings.

ARTICLE XXIII
NO STRIKE - NO LOCKOUT

There will be no strikes, including sympathy strikes, slowdowns, picketing interruptions, or

stoppages of work by the Union, its members, or its agents. There will be no lockouts by the

Company or its agents.

ARTICLE XXIV
PAY DAYS

The Company will issue paychecks once a week on an established day. The Union will be

notified in advance of any change in this day. If there is a shortage in an employee's pay of eight (8)

hours or more and the employee brings it to the attention of the personnel department, the Company

will have a special check made up for the shortage. If there is a shortage of less than eight (8) hours,

the shortage will be made up in the next pay period.

ARTICLE XXV
BULLETIN BOARDS
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The Company agrees to allow the proper officers of the Union, who are employees of

Graymont (PA) Inc., to use one (1) designated section of the bulletin boards of the plant for posting

Union notices.

ARTICLE XXVI
SAFETY AND HEALTH

1. A Joint Safety and Health Committee shall be established consisting of four (4) members, two

(2) appointed by the Company and two (2) appointed by the local Union.

2. The Committee shall investigate all accidents and shall hold regular monthly meetings for the

purpose of reviewing causes of accidents and to make suggestions and recommendations to

the Company with respect to the health and safety of the employees.

3. The Company, after a complete investigation, shall have faulty and unsafe equipment

removed from service until such equipment is repaired and the Committee determines that

such equipment is safe to operate. All other unsafe conditions shall be corrected within such

period of time as shall be specified by the Committee.

4. The Company shall pay the Union members all wages lost due to attendance of Safety

Committee meetings, investigations, or while accompanying any State or Federal agent

inspecting, touring or investigating the work area, or attending any pre- or post-inspection

conferences.

5. An employee who believes his/her job presents a hazard to his/her safety or health may

request an immediate review of that job by the Joint Safety and Health Committee. If the

Committee determines that said job is a hazard to his/her safety or health, then the employee

shall not be disciplined or discharged for refusing to work on such job which might endanger

his/her health or safety.

ARTICLE XXVII
MISCELLANEOUS

1. Planned overtime on Saturdays) and Sundays) involving welding on mobile equipment will

be performed by welders. Incidental welding will continue to be performed by mobile

mechanics as it is now performed.

2. When, at the direction of a foreman, an employee is required to work at least fifteen (15)

minutes in excess of his/her scheduled hours any one day, the Company guarantees the

employee a minimum of one (1) hour's pay at the applicable overtime rate.

3. In the event up-rated jobs are available, qualified laborers in the department shall be given the

preference for such openings in seniority order.
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4. The Company will not exceed 17 jobs in the "hours arranged" category. The three (3)

additional "hours arranged" jobs added to this section in 1997 are not to be taken from

maintenance.

5. When an employee works three hours overtime following his scheduled shift, a meal will be

provided (consisting of soup or salad, main course and drink; or breakfast). Employees called

out prior to their scheduled shift will receive a meal at the end of said four (4) hours and every

four (4) hours thereafter. No more than two (2) meals will be provided during any

consecutive hours worked. For the purposes of this section, an employee is not on "call-out"

if he is given two (2) hours' notice prior to the time he is to report to work.

6. When an employee's job is abolished, he may exercise his seniority within seven (7) calendar

days to replace any junior employee in the labor pool.

7. All work normally and customarily performed by members of the bargaining unit shall

continue to be performed by members of the bargaining unit. For purposes of this section the

term "subcontract" shall include any work performed on premises by outside contractor and

the use of workers referred by temporary manpower agencies. The Company may subcontract

work where the Company lacks the necessary equipment to perform the work in a productive

manner or where members of the bargaining unit do not possess the skills required to perform

the work within the required time frame. The Company may subcontract work where, after

canvassing the entire existing work force regarding willingness to work overtime, the

Company requires a temporary increase in the work force due to an unanticipated event or

condition that threatens to curtail production. The Company may subcontract work if to do so

will not result in the layoff of bargaining unit employees or failure to recall bargaining unit

employees already on layoff. However, it is not the intent of the Company to utilize

subcontracting to avoid hiring additional bargaining unit employees. The Company agrees to

notify the Union Policy Committee Chairman in writing of its intent to subcontract work.

8. The Company agrees that if it starts up a lime industry operation directly related to the former

Bellefonte Lime Mining Operation within afifty-mile radius, employees on the Seniority

Roster will be given first preference for employment and it will recognize Local Lodge D-92

as the bargaining agent. The Company recognizes that jobs of such new operation will be

filled on the basis of qualifications and seniority and that existing employees will be given the

opportunity to fill such newly created jobs through bidding. The terms of this section apply

only if the Company creates a new lime industry operation. It does not apply if the Company

purchases or acquires an existing lime industry operation.

9. Employees who work the last shift of the week (e. g., 6:00 p.m. Sunday - 6:00 a.m. Monday)

and also work the first shift of the following week (e.g., 6:00 a.m. - 6:00 p.m. Monday) shall

be paid at time and one-half for the latter shift.
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10. Truckers and/or customers will not be permitted to work on, or in any way dismantle,

Graymont (PA) Inc. equipment.

11. Mechanical work on pumps and pipes inside the pump house on overtime shall be offered to

the low man in the roving maintenance classifications (A, B, and C) before any other

employee is offered the overtime work.

12. Retirees between age 62 and 65 will be able to continue the Company's Group Health Plan at

the Company's expense.

13. An employee will not suffer a loss of straight time wages as a result of taking a Company

required physical examination.

14. The Company's obligation to call an employee is limited to telephone numbers listed with the

Company.

15. When an employee's job is shut down, the Company will make every effort to assign the

available work to qualified employees on the basis of seniority. The Company will not be

penalized for errors in the administration of this clause.

16. Trailer jacks used to support flatbed trailers for bag loads will not be bargaining unit work and

employees who are members of the Union will not be asked to do this work.

17. Policy on backloading:
a. If the order is for one (1) ton or less, the truck driver may back load

himself.

b. If the order is for more than one (1) ton, one of our employees must do
the back loading, but the truck driver can help.

18. When it is necessary for Roving Maintenance employees to use their personal vehicles to

drive from one facility to the other during the course of their shift, they will receive a mileage

allowance of thirty-one cents ($0.31) per mile.

19. Employees who are awarded Roving Maintenance jobs will receive an initial tool allowance

of $100.00 and thereafter a tool allowance of $100.00 each calendar year, so long as they

remain in a Roving Maintenance position. The annual tool allotment shall become effective

January 1 each calendar year. The tool allotment will only be paid if employees can present

receipts indicating that they have spent money for tools that year to be paid by that $100.00

allotment.

20. The Company will reimburse time missed and mileage up to two (2) employees per year to

take Blasters or Foreman's tests provided they pass the test. Employees who volunteer will be

selected on the basis of seniority. If there are no volunteers, and the Company assigns an

employee or employees, it will pay all expenses.
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21. Time spent attending any training program or any meeting will be paid at the employees' base

rate. However, attendance at Annual Refresher Training will be paid at the employees'

vacation rate.

ARTICLE XXVIII

DURATION OF AGREEMENT

1. This Agreement shall become effective June 1, 2001, and shall continue in effect until May

31, 2006, and each year thereafter, unless sixty (60) days' notice is given in writing by either

party prior to any expiration date. Such written notice shall contain any changes or

amendments desired. Only such changes or amendments as are contained in the written

proposals shall be discussed by the conferees. Retroactivity applies only to pension benefits,

to S/A benefits for employees with claims after June 1, 1997, and to mileage reimbursement.

2. Upon the signing of this contract, all letters on the side, which are contrary to this contract,

shall be null and void.

3. This Agreement shall be binding upon any successor/assignee for the duration of this

Agreement.

ARTICLE XXIX

TOTAL INTEGRATION

This Agreement contains the full and complete agreement between the parties, eliminating all

prior and contemporaneous written or oral agreements or past practices. This Article does not apply

to past practices concerning day-by-day vacations or use of personal holidays.

Signed at Bellefonte, Centre County, Pennsylvania, as of this 1st day of June 2001.

UNITED CEMENT, LIME, GYPSUM AND

ALLIED WORKERS' DIVISION OF

INTERNATIONAL BROTHERHOOD OF

BOILERMAKERS, IRON SHIPBUILDERS,

BLACKSMITHS, ~ FORGERS AND

HELPERS,

GRAYMONT (PA), INC. LOCAL LODGE D-92
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INCENTIVE PACKING RATES

Rates Rate Effective Rate Rate Rate Effective Rate

Per 6/1/01 Effective Effective 6/1/04 Effective

6/1/02 6/1/03 6/1/05

Pebble 801b. Bag .1159 .1182 .1205 .1236 .1271

Packing

Pebble 801b. Bag .0578 .0590 .0602 .0618 .0636

Stacking

Pebble 50 lb. Bag .0988 .1007 .1026 .1052 .1081

Packing

Pebble 50 lb. Bag .0494 .0503 .0512 .0525 .0539

Stacking

Ground 80 lb. Bag .l 109 .l 132 .1155 .l 186 .1220

Packing

Ground 801b. Bag .0554 .0566 .0578 .0593 .0610

Stacking

Ground SO lb. Bag .0943 .0961 .0979 .1003 .1030

Packing

Ground 50 lb. Bag .0494 .0503 .0512 .0524 .0538

Stacking

RKP 80 ib. Bag .107 .1090 .l ll0 .1140 .1170

Packing

RKP 80 lb. Bag .0535 .0542 .0549 .0559 .0570

Stacking

RKP 50 lb. Bag .0912 .0930 .0948 .0971 .0997

Packing

RKP 50 lb. Bag .0456 .0465 .0474 .0486 .0499

Stacking

RD SO lb. Bag .02370 .02416 .02462 .02524 .02593

Packing

RD 50 lb. Bag .02370 .02416 .02462 .02524 .02593

Stacking

Hydrate 50 lb. Ton 1.0820 1.1047 1.1.274 1.1576 1.1916

Packing

Hydrate SO lb. Ton 1.0820 1.1047 1.1274 1.1576 1.1916

Stacking
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The bag house premium ($0.50/hr.) and underground mine premium ($0.50/hr.) currently in

effect at the Pleasant Gap facility will remain in effect.

The Company will purchase one pair of safety footwear per year for each employee. Gloves

will be furnished. Old ones should be turned in for new ones.

Ten cents ($.10) a ton additional will be paid for those tons of hydrate loaded on a single

pallet, which are loaded over one (1) ton.

Add: an up rate of $0.45/hr will be paid for loading shot-rock in the mine as follows: 0-4

hours - 4 hours pay, 4-8 hours = 8 hours pay.

SUPPLEMENT A

PENSIONS

The Company will maintain for employees covered by this Agreement a pension plan funded

by the Company in accordance with the Employee Retirement Income Security Act of 1974

(ERISA), which will pay:

$23.00/month/year for employees who retire after June 1, 2001; and

$23.50/month/year for employees who retire after June 1, 2002; and

$24.00/month/year for employees who retire after June 1, 2003; and

$24.50/month/year for employees who retire after June 1, 2004; and

$25.00/month/year for employees who retire after June 1, 2005.

To be eligible for the early retirement benefit, an employee must have been actively employed

for ten (10) consecutive years after attaining 52 years of age. "Actively employed" means

being on the active payroll or on a leave approved by the Company or on the seniority roster.

a) Normal retirement will be age 65 and 5 years of service.

b) Early retirement will be age 55 and 10 years of service, but the pension amount will

be reduced by five-tenths of one percent (.5%) for each month by which the starting date of

the pension precedes the member's attainment of age 62. If the pension starts on or after the

member's sixty-second (62nd) birthday, no reduction will apply.

c) Disability Retirement -any participant, who while an employee of the Company,

shall have completed at least ten (10) years of continuous service and shall have become

through some unavoidable cause, permanently incapacitated prior to the attainment of age 65,

shall be entitled to a disability pension.

A participant shall be deemed to be permanently incapacitated only if he/she has been

totally disabled by bodily injury or disease so as to be prevented thereby from engaging in any

substantial occupation or employment for remuneration or profit and such disability shall have

continued for six (6) consecutive months, and in the opinion of a qualified physician

designated by the Retirement Plan Committee selected by the Company Board of Directors, it

will be permanent and continuous during the remainder of his/her lifetime. Such disability
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shall not have been incurred: (1) while the participant was engaged in or as a result from a

criminal enterprise or (2) result from habitual drunkenness or addition to narcotics, or (3)

result from self-inflicted injury. Any benefit granted on account of disability shall continue

only so long as the participant shall be permanently disabled.

In the event that a disagreement arises between the Company and the participant with

respect to whether such participant is or continues to be totally and permanently incapacitated

within the meaning hereof, such difference shall be resolved as follows: the participant shall

be examined by a qualified physician appointed for the purpose by the Company and by a

qualified physician appointed for the purpose by participant or a duly authorized

representative of the participant.

If such qualified physicians shall disagree concerning whether the employee is totally

and permanently incapacitated within the meaning hereof, that question shall be submitted to a

third physician selected by such two physicians. The medical opinions of the third physician,

after examination of the participant and consultation with the other two physicians, shall

decide the question.

d. Vesting - A member who has completed at least five (5) years of service shall have

non-forfeitable rights to his/her accrued benefit under the Plan.

e. Service -For purposes of eligibility to receive benefits, service shall be defined by the

seniority sections of this Agreement.

2. The Company will provide the plan document and all required documents according to law to

the Union.

The Company will seek a determination from I.R.S. that the plan complies with applicable

E.R.I.S.A. requirements.

4. The Company agrees to recognize a Union Committee of two (2) members, which shall be

entitled to confer with the Company's Personnel Manager and discuss the operation of the

pension plan, including the right to ascertain relevant figures and other information

concerning the application of the plan to the employees covered by this Agreement.

5. It is understood and agreed that the operation of the pension plan is subject to the grievance

procedure provided in this Agreement.

Early Retirement Incentive:

6. a. $4,000.00 bonus at age 62;

b. $2,500.00 bonus at age 63; and

c. $1,000.00 bonus at age 64.
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An employee must retire and reach the age requirement during the term of this

Agreement. The Employee must notify the Company of his intent to retire by December 31 of

the year preceding his retirement. The early retirement incentive bonus will be paid on the

day of retirement.

SUPPLEMENT B

GRAYMONT (PA) INC.

EMPLOYEE INSURANCE PLAN

Sickness and Accident Insurance:

1. Employees hired on a permanent basis become eligible for the insurance on the second

of the month following the completion of three (3) months' service.

2. No medical examination is necessary unless an employee fails to apply within thirty-

one (31) days after becoming eligible. Employees applying at a later date will be required to

pass a medical examination satisfactory to the Insurance Company, at their own expense.

3. Beginning June 1, 2001, Sickness and Accident Benefits for non- occupational

sickness or accidents will be paid for twenty-six (26) weeks at Two Hundred Sixty Dollars

($260.00) per week. This amount will remain the same for the life of this contract.

4. Benefits begin on the first day of anon-occupational accident, the first day of a non-

occupationalillness when hospitalized, and the fourth day of anon-occupational illness when

not hospitalized.

5. Payment will be made for as many separate and distinct periods of disability as may

occur, except that the insurance company may limit the number of twenty-six (26) week

periods of benefits for reoccurrences of the same illness that will be paid during any calendar

year to employees sixty (60) or over.

6. It is not necessary to be confined to your home to collect benefits, but a doctor's

certificate is required.

7. When benefits have been paid for the maximum period, this Sickness and Accident

insurance will terminate and premium payments will cease, eligibility for benefit

reinstatement shall be governed by the terms of the Sickness and Accident insurance policy.
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Life Insurance:

8. Group Life Insurance is available to permanent employees after three (3) months of

continuous service.

9. After completing three (3) months of continuous service, you will be contacted relative

to your interest in the plan. If you want this insurance, merely sign your name to the

application card and give it to your supervisor. No medical examination is necessary unless

you fail to apply within ninety (90) days after becoming eligible. Employees applying at a

later date will be required to pass a medical examination satisfactory to the Insurance

Company, at their own expense.

10. The amount of this insurance coverage is $1,000.00 and will be automatically

increased to $26,000.00 with an additional $26,000.00 accidental death and dismemberment

for non-occupational cases, as outlined in the Master Insurance Plan, upon completion of one

(1) year of service. This amount of $26,000.00 will be in effect while actively employed.

11. No increase in the amount of insurance of any employee shall become effective when

he/she is not actually at work.

12. When an employee is pensioned by the Company, the insurance will be reduced to

$5,000.00 and the Company will pay the entire insurance premium.

13. Upon death, your beneficiary(ies) will be paid either in a lump sum, in monthly

benefits, or a combination of both.

14. Should you become permanently totally disabled prior to becoming sixty (60) years of

age, you could collect permanent disability benefits (payable to you rather than your

beneficiaries at the time of your death), such benefits to be paid monthly.

15. If you leave the Company, you have the privilege of converting your group policy into

an individual policy without submitting yourself to a physical examination. You must,

however, take over payment of the premium as an individual policyholder, and the Company

will no longer make its contribution toward your premium.

16. The Life Insurance of employees entering Military Service will be continued for 120

days from the date such employees leave the Company. The Company will pay the full

premiums for this period.

17. Under the above arrangement, all employees in Military Service will be protected

during this period of eligibility for Government Life Insurance. Employees should protect

themselves by taking advantage of the National Service Life Insurance during their period of

eligibility.
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18. Upon re-employment by the Company, if it is the desire of the returning employee,

Group Life Insurance will be immediately reinstated.

Medical Insurance:

19. The Company will maintain the current level of benefits for group health coverage at

no cost to the employees.

Prescription Drugs:

20. The employee co-pay for prescription drug coverage will be as follows:

- $10 for generic drugs

- $20 for brand name drugs

- mandatory mail order for maintenance drugs (the same co-pay

will apply as for over-the-counter drugs)

Dental Plan:

21. An employee's application for Dental coverage will be taken when he is employed.

This plan will provide Basic and Oral Surgery coverage 100% and Supplementary and

Orthodontic at 60%.

Health Insurance Voluntary "Opt Out":

22. The Company, through quarterly payments, will pay, on a 50/50 basis, health

insurance premium cost savings when an employee permits the Company to reduce or

eliminate premiums paid on behalf of the employee or his dependents. This "opt out" process

is voluntary, and must be accompanied by notarized proof that previously covered adult

dependents and any minor dependents have alternative coverage.

Payments of Premiums During Disability, Lay-Off, Etc.:

23. When an employee is off because of sickness or layoff, the Company will pay the

premium on Life Insurance and Health Insurance for a period of twelve (12) months. At the

end of the twelve (12) months' period, the employee will be required to pay the Company at

the current Company cost, if these insurances are to be continued for him/her.

24. The Company will continue to pay the full cost of the health insurance benefits of

retirees between the ages of 62 and 65.

Transition to New Operations

-3 6-
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In anticipation of the construction of new kilns at Pleasant Gap, the parties negotiated

a Transition Agreement, which includes an Appendix containing an Early Retirement

Incentive package. The Transition Agreement and Appendix are attached to this Tentative

Agreement, and will become part of the new Agreement.
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Proposed modifications, changes and additions to the current Bargaining Unit

Agreement

UP1. Art. 1 sec. 1 pg.1

Change dates of Agreement

UP2. Art. 1 sec. 8 pg. 3

Modify to include all employee work rules to the Agreement, in their entirety.

As a new Article Employee work rules and safety work rules.

UP3. All work rules will be listed by groups

UP4. Violations of all work rules or safety work rules will be investigated

promptly by both parties of the agreement, and any disciplinary action taken

must be within (8) days of the violation. Extensions of this time limit may be

requested by mutual consent of both parties, but must be adhered to or the

employee will not be disciplined.

UPS. Alt work rules will be listed as Group A, Group 6, and Group C as well as

Safety work rules being listed separately as Groups A,B, and C. along with the

disciplinary action for each.

UP6: Disciplinary action may not be pyramided among the groups against the

employee.

UP7. All Group A offences will start with a discipline, of a verbal written warning

U°~8. All mitigating circumstances arising from the investigation of a violation

must be considered and addressed at the time of the disciplinary meeting with

the employee, and may result in a case by case discipline.

UP9. All work rules and disciplinary actions will be reviewed, updated and

negotiated by both parties of the agreement if changes are needed to be made

during the life of the Agreement.
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UP10. Representation by the Unian Committee Chairman and the Union

Representative of the department must be utilized through all steps of the

investigation and disciplinary action taken by the Co. against any Bargaining unit

employee.

UP11. Art. 4 Sec. 9 Remove from contact (delete) entire supplement D and Sec 9

from agreement.

UP12. Art. 4 Sec. 16 (Pg. 8) Modify to: Double time the employee rate.

UP13 Art. 6 Sec. 5 (Pg. 14 & 15) Sub- Section B #1 Add modification: The on call

employee will be called first. If taken he will be paid double time, if turned down,

call out will go through O.T. list. If pager employee must take the call out, he will

be paid time and a half.

UP14 Art. 6Sec. 5Sub-Section B #2 (Pg. 15) Modify: Within 2 hours of the page to

2 1\2 hours of the page for employees who live more than a 50 mile radius from

the plant.

UP14A Art.. 6 Paragraph 9. Remove formula, increase rate to $1.50 per hour

UP15 Art. 7 (Holidays) Paragraph 1a. Add to the list on page 17. The day before

New Year's (New Year's Eve) Change holiday calendar.

UP16 Art. 7 Paragraph 7b. (Pg. 18) Modify to: (6 personal floating days.)

UP17 Art. 7 Paragraph b. Sub-Section I (pg. 18) Remove from contract. No

stipulations.

UP18 Art. 7 Paragraph 8 (Pg. 20) Modify to: Allow employee to save the holiday

on a holiday vacation week instead of a 6 day pay.
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UP20 Art. 7 Sec. 1Q (Pg. 21) Modify to: Be paid double their regular rate plus

holiday pay.

UP21 Art. 7 Sec. 11 (Pg. 21) Modify: 1 1\2 times to double time the regular rate of

pay.

UP22 Art. 7 Sec. 12 (Pg. 21) Modify to: Include a death in the family as an

exception.

UP23 Art. 7 Sec. 13 (Pg. 22) Modify: From (8) to (12) at their regular rate.

UP24 Art. 7 Sec. 13 (Pg. 22) Modify: 1 1\2 times to double time their regular rate.

UP25 Art. 8 Paragraph 1 (Pg.23) Modify to: Include one day off, with pay for death
of aunt or uncle.

UP26 Art. 10 Sec. 1(Pg. 24) Add new to article: The overtime offering procedure.

UP27 Art. 10 Sec. 1 (Pg. 24 and 25) Modify: Starting with lowest labor grade and

place that after qualified employee.

UP28 Art. 10 Sec. 1 (Pg. 25) Modify: 32 hours differential down to 16 hours.

UP29 Art. 10 Sec. 2 (Pg. 25) Modify: Re- zeroing from 1 hour increments to a

percentage of hours.

UP30 Art. 10 Sec. 11 (Pg. 26) Modify: Add section 11a to state; crusher operators
and relief crusher operators shall have their own over time classifications

separate from utility miners overtime.

UP31 Art. 10 Paragraph 15b (Pg.2$) Modify to: Eliminate 75% and allow all

employees, low on the overtime list, to file grievances.

UP32 Art. 10 Paragraph 18 (Pg. 28) Modify to: Add plant utility specialist to
second on the list and remove system utility/ laborers.

UP33 Art. 10 Add New: Miners can only be charged 4 hours refusal if they agree
to work 4 hours.
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UP34 Art. 10 Paragraph 17 (Pg. 28) Modify: All jobs of relief job holders will be

charged inclusively not separately.

UP35 Art. 11 Sec. 2ASub-Section 8 (Pg. 31) Modify to: 36 months.

UP36 Art. 13 Sec. 9 (Pg.36) Modify: Include, except that if an employees job is

abolished, it does not count towards 3 bids.

UP37 Art. 13 Add New: If a temporary job posting, for reasons other than sickness

or injury, it will follow the same criteria as the sick or injured jobs are handled.

UP38 Art. 13 Sec. 10 (Pg. 37) Delete from contract.

UP39 Art. 13 Sec. 13 (Pg. 38) Modify to: When vacated the company must post or

abolish the job. (Norm E.)

UP40 Art. 13 Sec. 15 (Pg. 38) Modify to: Separate system utility jobs to separate

job classifications.

UP41 Art. 13 Sec. 18 Paragraph a (Pg.39) Modify: Add right after the word job,

and meet the qualifications.

UP42 Art. 13 Sec. 29 (Pg.42) Modify: Add master tech. to list. Then, also add AWS
certification. Delete flat, horizontal and vertical from language.

UP43 Art. 15 Sec. 1 (Pg.45) Modify to: Delete from the word IF, to the end of the
sentence. Then add, the will start as a new employee.

UP43 (a) ART. 13 Sec. A. paragraph 3(a.)( Pg.34&35) Modify: on non-craft jobs the
bidder will be moved within 14 days of the job being awarded, and move the
successful bidder of the skilled jobs, as listed in the agreement within 45 days of
the job being awarded. If the company fails to move a successful bidder within
the time specified, the employee will be paid time and one half times the hourly
rate, of the job, for all hours worked after the time limit has expired.

UP45 Art. 16 Sec. 1 (Pg. 46) Modify to: Across the board increases of $2 per hour
each year of the contract.
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UP46 Art. 16 Sec. 1b (Pg. 46) Modify to: Raise second shift premium to $1 per
hour and third shift premium to $2 per hour.

UP47 Art. 16 (Pg. 47) Wage scale increases: Increase all classifications to the
highest wage rate of the current agreement.

UP49 Art. 16 (Pg. 47) Move A Technician class to grade 9.

UP50 Art. 16 (pg. 47) Move Maintenance A from 7 to 8.

UP51 Art. 16 (Pg. 47) Move Maintenance B from 6 to 7.

UP52 Art. 16 (Pg. 47) Move Material Handlers from 3 to 6.

UP53 Art. 16 (Pg. 47) Move Mill Operators and Fork Lift Operators from 4 to 6.

UP54 Art. 16 (Pg. 47) Move Plant Utility Specialist from 4 to 6.

UP55 Art. 16 (Pg. 47) Move Pay Loader Operators from 5 to 6

UPS7 Art. 16 (Pg. 47) All Mobile Equipment Operators from 5 to 7.

UP58 Art. 16 (Pg. 47) Add System Utility to grade 7.

UPS9 Art. 16 (Pg. 47) Move Utility Miners from 6-10.

UP60 Art. 16 Add New: A cost of living increase of 3% per year in addition of raises
for each year of the contract.

UP61 Art. 19 Paragraph 4 (Pg. 50) Modify: From 10 years to 7 years.

UP62 Art. 19 Paragraph 5 (Pg. 50) Modify: From 15 years to 12 years.

UP63 Art. 19 Paragraph 6 (Pg. 50) Modify: From 25 years to 20 and remove
wording of stipulation.

UP64 Art. 19 Add New: Sec. 7 6weeks after 30 yrs. Of employment (J. Lyons/P.
Mc Kinley)

UP65 Art. 19 Paragraph 5 (Pg. SO) Add: After 15 yrs. Each additional year
employee will accumulate one extra day of vacation.
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UP66 Art. 19 Paragraph 7 (Pg. 51) Add: Allow accumulation of vacation days

indefinitely and delete from: Any remaining ...to end of sentence.

UP67 Art. 19 Paragraph 7 (Pg. 51) Add: All employees at Pleasant Gap and North

Thomas Street plants can take all vacation days as day-by-days.

UP68 Art. 19 Paragraph 7 (Pg.51) Modify: After two weeks vacations are achieved,

they may be taken day-by-day with no restrictions.

UP69 Art. 19 Paragraph 7 Modify: Allow one day-by-day to be used in 1 hour

increments.

UP70 Art. 19 Paragraph 9 (Pg.52) Modify: Clarify language.

UP71 Art. 23 (Pg. 52) Modify: Have every day payday.

UP72 Art.. 26 (Pg. 61) Modify: Give all employees a second chance through the

Policy, and any employee called to report for a D/A test will be paid one

additional hour at time and one half for that day for passing the test.

UP74 Add New: Each employee will receive %sick day per quarter that can be

saved and rolled over.

UP75 Art. 27 Paragraph 1 (Pg. 62) Modify: from (4) to (5).

UP76 Art. 27 Modify: Add a job description for each classification,. and include a

list of qualifications for each classification.

UP77 Art. 28 Add: An employee who calls off,will be off for an entire (24) hour
period, unless other arrangements are made with the company.

UP78 Art. 28 Add new: The transitional duty policy.

UP79 Art. 28 Paragraph 5(Pg. 64) Delete language, and include those employees

as bargaining unit employees.

UP80 Art. 28 Paragraph 14 (Pg.66) Increase to $500.00/year each year.
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UP81 Art. 29 Paragraph 6 (Pg. 68) Add new: All sub-contractors -must have

certifications for all skilled jobs, and proof given to the committee Chairman, and
the department union rep.

UP82 Incentive rates (Pg. 72) Modify: Increase RKP, and ground lime rates to 50#
pebble bagging rates.

UP83 Pg. 73 Paragraph 2 (Pg. 73) Add new: Company will pay full cost of uniforms,
coats, and coveralls in high vis.

UP84 Pg.73 Paragraph 1 Remove language not needed.

UP85 Pg. 73 Paragraph 1 Increase underground rate to $1.50.

UP86 Page 73 Paragraph 2 Increase boot allotment to $250.00 per year.

UP87 Supplement A Paragraph 1(Pg. 74) Increase benefit by $2.50/mo./yr for
each year of the agreement.

UP88 Supplement A Paragraph 1b) (Pg. 74) Modify: 10 years to 7 years

UP89 Supplement A Paragraph 1e) (Pg. 75) Modify: 10 years to 7 years and

change 52 years of age to 50.

UP90 Supplement A Paragraph 4) Pg. 75 Increase a./b./c./ by $2000.00 each.

UP91 Supplement A Add: All old retirement benefit language.

UP92 Supplement A Paragraph 5) Pg. 76 Increase Company 401 K contribution to
50 % of the first 6% of Employees contributions.

UP93 Supplement B Paragraph 1) Pg.77 modify: Increase to 70 % for a maximum
of $700.00 per week.

UP94 Supplement B Long Term disability: Pg. 78 modify: to 80% and the
maximum to $5000.00.
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UP95 Supplement 6 Life Insurance Paragraph 1) Pg. 78 modify: increase life

insurance maximum benefit to $200,000.00 and delete formula, pay everyone the

same.

UP96 Supplement B Paragraph 6 Pg. 80 modify: max-out- of- pocket to $1800.00

only for each year of the contract with no reduction in coverage.

UP97 Supplement B Paragraph 6 Pg.79 Delete language after bargaining unit

employees, to end of sentence.

UP99 Supplement B Increase eye care for Spouse and dependents to full cost of

exam and 60% of the cost of glasses.

UP100 New: Co will pay full cost of laser surgery for employees.

UP101 Supplement B (Pg. 79) Modify: cover all prescription by Dr. at full cost.

UP103 Supplement B Paragraph 9 (Pg.80) Modify: from 18 mo. to 36 mo.

UP105 Supplement C (d) (Pg.86) Modify: All employees working will receive $4.00
per hour premium.

UP106 Supplement C(c)) (Pg.86) Modify: pay 156 hours for personal days and

holidays.

UP108 Supplement D (Pg. 86) Delete: All language referring to alternate shifts'

UP109 Add New Employees will be compensated on personal cell phone bills
when used for company business.
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E-3
Use of Contractors - in order to assure stable operations, the Company must be able to employ contractors under
reasonable circumstances and conditions. It will remain the Company's top priority to utilize the skills of our existing
workforce whenever and wherever possible.
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Use of Contractors — in order to assure stable operations, the Company must be able to employ contractors tinder

reasonable circumstances and conditions. It will remain the Company's top priority to utilize the skills of our existing

workforce whenever and wherever possible.
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~~; ~nin;n ll i 'ti. ue~~sll Ct ~~I I!~' i it~~ I,.r. , ~„i ~ i 1 ~~_ ~ - ---

il~'. .'L ~.,,,, ~ I~~. .. '~i,~l ll1C)tlS'~.~ i .?.'t ~ ~Y~7 i i-~ ,~.i '~',~. i~lC. Eil~~"J~0` I". ~~~k~_ - - --_

" .; i ~ r.; ~r ~ttP °~ ~' ~ 'ti ~~1~E°E ~~ ~. ~. ., ~~kk ¢.~.s e~~ ,~ezta 4'fS~b€~@$~&f)&B4 E?`€ ~~6y ~ ~,

I~.'~.. 
wB~~~... 

_._.._>._.~..,.........e. .....

All of the usual and customary rights of management not specifically abridged or modified by

this Agreement shall remain exclusively vested in the Company.

-4-
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E-3
Use of Contractors — in order to assure stable operations, the Company must be able to employ contractors wider
reasonable circumstances and conditions. It will remain the Company's top priority to utilize the skills of our existing
workforce whenever and wherever possible.

AIZ'I'ICLE I
11~dANl~GEI1~ENT ItIG~i~'S

8. ~`Tlx I:ua~lc~ ~~; ilia sc~l~ anti c~<.lusi,~c ii171'iYs t« n~<<ni_' t~ _d~~~~:t its ci~~~l~~:; ~ ~"
_,_'~~ o ~~~~on~~~te ~u d~~~r~r•~~ ~, it ~~t~, icc.311. f~~ c~~'i~~~i~hire, tc~ assn it ~ ~rl~ t~~ ti~an5(c i, t_ __. _

~7erf~~im,anc~ ti cic,i~,rmuic__~ualilc<<ii~n,e, to ~lis:i~~iin n,; + . [ <e~s;,< f~>~ lust ~~au~~~ t~
~zd~~t and en9~xc~ r~flUy and ~cw~ulai~ i ~ ~;~d ~~«lic ~; ~~' ~5~~c t~~'s t<> ~~.t a~~cf ~~lal~l~~?~__ - — --
Stai~ i r~~3 u[ ~>~r1~rn7 ~n~c__fo~ e~~i~~l_c s: to cl~ iei~uliii~ tl~e nu~nl~er o(c m~,',, ~ , t[~t__is__ -
ciu ,,~i ih ~ huu~, anrf localic>rj qi tl~4i~ ~~.ofi,: ic~_e5iiblisli_ ~fl<~~~,~e ~>r ~h ~i~sf7 ~7c~sitio~~s_
~ ~ ~i ~~r~ci irl7~lc,i~~w~7t irttu~in Vinci cic4et<>~~~ir~~nt~>>o,~?~an~s lore,~7~p1~~ ~,~ i~~~~~(cm~nt---

<> -

cii~~E~~ end ale >l~c>I i..5ti,t~,:, r~alc ~i1d ~rt~~~cfur +h it Luc ~c~F~si ~~ t ~, :i , ~,',;, X71 . I,~iy~: t<~
create. ~n}~ n<~~ ; ~~~ r,l ~I«_t~.cht~~l~ r( cha~~~E ,;. ~ nst~ll_gi"
r~t1~~»~ a~,~ cl~~~:~ 1_hc ~i<>{its c*lei >_~I ,c:v~~~l b~~ 11~ rti;,i _,..~~

-- - -
- --- ~~clu~,ivc ~~f Ali of the iislesfetai~ ~'~v tl~~~ i ~~7~1~~a ~_'~'~~~i _u lratior75 ~l ~r~d_ nat ~ -- -- —_ - - - --

a-i r~ <a~~6~~~~~ ~~a ~ ~ e,° ~~a f~as.~~~~at~c~~ taa~~~a~~~< < < fas ~E€c ~~~•a~~~ ~€€~c6.~<be~cf~t~ca~~:;_4a~,~~~~

All of the usual and customary rights of management not specifically abridged or modified by
this Agreement shall remain exclusively vested in the Company.

_Q._

~' ~
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;. ~~yer's P~°~~s~s ~~ t~ ~~I~e~~ive ~r~~~~ing

A.~reea~~n~ ~~f~~en ~r~~~nt ~~ ~~~~ and

TJ~~~~~ Cent, ~~ ~, ~ ~u ~~Iied ~~° ors' I)~v~~~~~

~f I~~~aI Iao~~~ -9~ S~~ce pi~yees In~e~°n~~~~~.1 ~7n~o~, L~c~~ 7

March ~, 2007

'~~~ ~~pi~~er ~°~~e ~s tie ~~ht ~~ cha~~e, ~~en~~ ffi~a~ 4 ̀ a~C.Pd ~~q CBI' ~~~~~~ ~~OIl~

~~e fo~~ ~ ~~-~p~~a~~ d. wag the c~a~rse ~f ~e~o~~.~o~~e

s' ~ ~, ~ i; '~:' ~.

~g1 In s~ctian 3., insert LLQ~ 1.~ ~ t J UI..LlW1299 GLI.6VT 66pick~t ~ir~.e".

~~Z Delete parag7°aph 7 and replace with the fallowing:

66~~.~aining Z~nrt work may anly be pe~forn~ed by individuals wha are ~.ot .~.emb~rs of the
bargaining unit in fhe ~ve~t of employee absences from wonky LL~.ITIITlb ~~ IIISLLIRCIIOIly to
respa~d to custazner weed, and i~ the event of urges~f need or e~nerger~cy. In addition, the
Company raay utilize temparar~~ employees who are mot members of tie bargaining tanit
far purposes of performing unskilled Tabor ox~ an. occas~o~al basis."

66~~ Ernploy~r ret~.ias the sale and e~cl~xsive rights to rnanag~ ~d to control its facilities;
to conduct its business and manage its business affairs; to direct its employees; to
establish aid change scl~edules9 to Dire, ~o assign work, to transfer, to pra~ote, to der~.~te,
to la~aff, to reca;Ily 6.O GVC6LU~.LPr p~~C3~TYI~CGy to d~t~x~ni.~~ qualifications, to disczpli~ie anal
to discharge, to adapt aid enforce rules aid regulations and to establish anal to eff~ctu~te
policies and procedures; to sit and estahlish standards of perfarnlance for employees; to
d~te~.~ain.e the nv..~.b~r of employees, the duties to be perfarm~d artd the hours aaad
location of vaork; to establish, change, or abolish positions, or to continue any function; to
subcontract work; to determine whither outside contract drivers will Load t.~.eir trucks, ar
exnplo~aes of the E~player wil3 do so,• to implement drug and alcohol testing rciles and
g~rocedures that are ca~asist~~t with applicable lady; to create ar~y ~.ew service or fur~ction5
to make techualogi.cal changes,° ~c~ install or r°~mave any equipmen.~, regai°dl~ss of wh~t~~r
any of the fo~eg~ing or a~~ other such acfiaris ~a~.se rec~uctio~.s ar transfers iu the work
farce, or whether s~xch actions requ~e a~. assigr~e~t of additional, or fewer, ar different
duties, ~r causes the ~liminat~a~ ~r adc~%t~o~ of pasifaons9 ~o either temporarily or
per~aanently close all. or any poz-~~oz~ of its facilities and/or to relocate such facilities ar
a.~y;operatio~s. The rights expressly reserved by this Art-~~Ie are ~.~rely ~Ilustratians of
aid are ~.ot inclusive of all of the rights reed by the E~.plc~~er. The r°i~ts expre~~ly
reserved by this Article awe subject to the t~x-~ns end cmnd~ti~ns Qf ~e Agreement, and to
fhe extent there is a conflict the tertxss ax~.d conditions of`~his Agreerne~t shall ~r~vai.I."

1
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AMEIZ.ICAN ARBITRATION ASSUCIATTON
230 SOUTH BROAD STREET, 12 ~i FLOOR

PHTLADLLPHIA, PE11.91~2-420G

Case No. 14 300 01343 12
In the Matter of Arbitratioan Betv~~een
GItAI'MONT (PA} I?~IC,,

sand

~m.player,

UNITED CEMENT, LINE, GYPSUIVI
& ALLIED WORKEI2~' llIVISION OF
THE TNTERNA.TI4NAL
BR~THERH~~l3 OF BOILERMAKEl25,
LOCAL D-92

Union.

OPINION
ANP

AWARD

ARBYTRATOI2: Robert E. Light, mutually chosen
by the parties pursuant to #lxe
rules and regu7ations'gf the
flri~erican Arbitration AssociaCion

HEARING: Tune.S,.2013 i.n State College, I'A
A stenograpl~i:c record. of the proceedzng
was taken and ~ilereafter b. ot3i counsel
filed post-hearing briefs

APPEARANCES: For the. Employer
Howard L. Bernst~in,.Esq.
(i~1ea1, Gerber &Eisenberg, LLP)

I'or. the tJ`nion
Warren J. Boyish, I:sc~.
{Spear Wilderman, PC)

ISSUE: ~~h.at shall be t ie disposition of the grievances
filed vy the Union (2-12, 3-i 2, 4-12, 5-12)?

Cam, ~.
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~ACKGRUUND

A hearing in these ri~atters was held in State College, Pennsyl~trai~ia on Jtuie ~, 2()13 with

both sides present ~1d duly represented by counsel and where -both parties were afforded fiill and

complete opportunity to offer evidezice and a.rgumeiit in support of their respective contentions.

A stenographic record of the proceeding v~~as taken and, subsequent to its receipt, both counsel

filed..post-hearing briefs., after which time the hearizig v4ras declared closed.

Graymont (hereinafter the "Company" or the "Employer") and United Cemeni, Line,

Gypsum &Allied VJoxkcrs' Uzvision of the In#ernational Brothex~haod o~ Boilermakers, Local D-

92 {hereinafter the "Uni.ou"} are signatories to a current collective bargaining agreement. (Joint

Exhibit No. 1). These parties have been in a contactual bargaining relationship for a number of

years. The facility in question is located in Pleasant-Gap, Pennsylvania and it consists of an

underground mine and a pa-ocessing plant at the surface. The Company maintains a storabe and

inventory facilit}r about ten miles away in Bellefont, Pennsylvania. Those facilities collectively

consist of about 12S employees represented by the Union herein.

The grievance heze involves the Pleasant Gap facility's mining aperaiion which consists

of tluee eight.hour shifts zaaznel}' C~:OO c`i.11l. — Z:OO p.Tll.; 2:00 p.iti. — 10:00 ~.~n.; and 10:00 p.~n. —

b:00 a.m. Operatio~ls at the. Pleasant Gap facclity involves blasfin~;'and removing raw material

from. the underground .mine, hauling that material to the reining plant where the material is

sorted, crushed, fired in a kiln, screened, scored in silos and ultimately shipped to the employer's

custarner base. It v~•as estimated that approxi~~~ately 2,200 tons of lime per day is refined. It is

undisputed that the facility can. be a dangerous place to work, both in the mine and on the

sur~'ace.
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~1t the hearing, the working conditions at the mine ~n~ere discussed in. some detail. Such

thins as the limited visibility in fhe mine, the absence of light, fogg~J conditions in the surtimzr,

working iii tight quarters: and oilier factors were e~ruzncrated. Irz addition, it was stated that tl~e

facility is subject to scrutiny vy bath Elie Federal. and State Iviine Safety Administration and those

enCities have the authorityto shut clo~x~n tl~e mine if it determines that the mine is trot operated

safely. 4bviausly then., safety is a top priority anci this was stipulated by both parties at the

hearing. For example, the Company has created a "Ze~•o Injury Task Force," as ti~ell as having

frequent safety meetings.

Tie issues in this case involve procedures end pc:~licies with respect to assigrunent oP

overtime and ~~vhat the Company vie~vs as attendant safety colicerns. Mi~eh overtime is worked

at the facility anal overtime at the Pleasant Gap location:is typically assi~neci as a double shift. In

fact, over the years, the number of shifts of overtime that bargaining unit employees were

permitted to work vt~as iiot restricted in an5~ way; that is, the low employee was permitted to

volunteer for as many overtime shifts as lie wished within the five day work week IVlonday

through Friday. C)nce aii employee is offered. overtime and accepCs, the employee is "charged"

eibht (S) l~otzrs of ~.~vorked ovettinle. If he declines the overtime, the employee is charged one

and one-half times tl~e dumber cif hours of avertime that t11ey would Have worked ar twelve (l 2)

hours ~~>hich will be reflected .on the list. Ovcrtizne -hours are calculated each week and

tiltim~tely t11e loci emp}oyee will be the first person to be offered o~~eT-time for the following

week.

Tt is noted, prior to January 1, 2012, the employee w11~ way the "low" person fox any

givezl week with respect to ov~rtiz~~e had the right to accept atl of the available overtime shifts in

his or l~.er job classificatio~.i for that ~~eek including ~~veekends. Therefore, as ~~as pointed out, if
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overtinxe v~~as available every day ~f that vaeek the employes could elect to ~~vork seven

coiasecutive double shifts ire a row foi• a total of 11.2 hours between Monday and Stulday. In fact,

as rioted, this practice of permitting ernplo}gees to work as much ar as litl;le overtina.e as they

wished had gone on for quite some time and continued far abotYt three and one-half months after

the slew ~grzement was reached.

Testii~aony adduced indicates that there had been some safety concerns with respect. to

some "incidents" aver the receYit past. Some of these inLidents were described at th.e hearing.

Pioductivity l~.ad been increasing in tl~e plant and many employees tiyorked m.ucll ouertime. It

was pointed out that a~pro;~imately fifty percent of available overtime in the mine was being

worked by approximai:ely twelve (1.2} employees, with the rest o#'the mine employees actually

WOTICIT2~ 'Very little o~~ertizne. An incident involving an employee named Jimmy 'Williams, it

appears, led to the Cozi~pany seeking to modify its averfime policy.. The Coimpatiy expressed a

need to change t}.~e pz~ucedure for administering double shifts, In Deeem6.er 201 l , a memo was

drafted and posted on tlic mine bulletin board ii~dicatiiig that, as a result o.f the Company's safety

concerns, mine employees would not re allowed tp work mare than two double shifts in

succession. Under this procedure, miY7e employees tivotzld be: liiriiY,ed to three double -shifts per

Monday throe ;h Friday work week, with the new overtime policy going into effect Januazy ] ,

2012.

Under t11e ~Zetiv c~vei-tiil~e assignment policy, mule employees can still ~~oi~k a total. o~f three

double shifts during the ivlonday tluough Friday! work week; although tfiey rnaynot work more

than two of those tl~x~ee double shifts consecutively. Fo1lo~ring the implementation of this

change the t~~izze did Clot experience a single reportable safety incident and leas reported only two

safety il~cidents duz~ialg 2013 ;one of which Ueing an illness.

4
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Tile grie~~ances were filed by the Uriion on behalf of various employees end finally on

February 2, 20.12 tl~e Union filed a policy gr~~var►ce oi~ behalf of all mine employees affected by

the net~vly-implemented overtime policy alleging that the Company was "not following overtime

procedure by limiting low roan on overtime to three docible shifts Monday through rriday" az~d

requesCiiig that "all meii not being alloti~ed to work all overtime available to the~i7 be paid for all

hours xnissecl otle and one-half time." (Urzevance No. 5-I2 ioint Exhibit Na. 5). Tn addition. to

tla,e grievance being filed, the Union filed an Unfair Labor Practice charge with the N~#ional

Labor Relatioi3s T3oard contending that fihe foi~i~er practice of allvw.ing the "lotiv" emp.layee for

any liven week to accept or refuse as much overtime. as is available #or that week amounts to a

binding past practice and im~Iied condition of employment uxider the A~•eeinent, ai d cami~t be

tuiilaterally eliminated or changed without negotiation. Furthez•, the Uniori contended that the

practice of allowing unlimited overtime remained a binding past practice t~etween the parties

because it continued for three anti. one-half months follo~~iug conclusion of negotiations of the

new Agreement.

POSITION ~F THE UNION

The Unio~z takes the positioa~ that the. Conzpai~y, by unilaterally terminating the overt:izne

past practice i7i July 2012, corz~niitted both azx Unfair Labor Practice by failing to bargain over a

change to a m~ndato~y Subject and violated the parties collective bargaining agi•een~.ezzt and. by

the hang standing past p~•actice. (Un.ion brief pg. 7}. Tt argues that-the parties' zipper clause does

not eliminate the estabXish.ed.past practice concerning overtime acid that employees had been

permitted to voluntarily bid for az~d ~xrork Uvertirne shifts without restriction for many years.

rurther, it argues that even if the zipper clause ended all past practices, the Employer established

a iiew one by coati}cuing tl~e old practice for naoz•e than seven nlontlis past the effective date of
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the most recent Agreement.. (Uzliou brief pg. 10). That is, the Union asserts that a new past

practice was established between June 1, 2011 and January 2012. This practice continued for

over seven months until it ~~as unilaterally tein~inated by the Lmplo,~~r in early January 2012.

The Union mailitains that the Employer's' safety eoneet~ns are. not relevant to the overtiiile

practice. That is; ti~rhile the Union eo7lcedes that there was some discussioi3 at meetings

regarding safely cone~nls, those concei-~is were never directly linked to the overtime practice.

(Union.brief pg. 15). Iii, swn, xhe Union maintains that a long past pzacfiice has been in existence

between these parties which permits bargaining unit members to volunteer and «ork as ~i~any

overtime shifts as they wish witliiil a five day work week. It argues that the Emplo3~er's

unilateral decision to terrriinate this policy in January 2012 during the course of the cturent

~:~reement violates both the collective bargaining agreement end tl~e Nafional Labor Relations

Act. It asks that the grievances be sustained.

POSITION (Ok` THE EMPLO'Y.ER

The Employer maintains that its implemei~tatiozl oftlle new overtime assignment

procedureslpolicies limiting mine employees to lhre-e double shifts per Monday through Friday

wvrk week does not violate the Agreexiaent. It poixits out that there is no provision iii the contract

guaranteeing employees the right to ~~vork as much overtime as is available nor is there auy

language that ~•est~~icfs the Company from limiting the amount of overtime ~~vork. (Employer brief

pgs.. 17-18). Cited is tlae Man.agc:ment Rights clause of the eoiatract where the Company retains

the sole and exclusive right to "cletern~izle giaalifications...to adopt anti enforce tl~e ~~tlles and

regulations aild policies and procedures and_to -set and establish standards o~'pexformance for

employees." Theref~rc it argues-that the Manageme~~t kiglits clause gives the Erriployer the

C~
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right to amend the overtime procedures and policies. further, tale Company argues that its prior

policy pezmitting mine employees to work as much overtime as vas available was not a binding

past practice. In that regard, discussed is the Company's iindersta~~ding of the definition of a past

practice and it is maintained that no past practice exists. Further; the Company maintains that t}ie

~oiicy of limiting the number of double shifts employees could accept during the M~i~day

thro~,~gh Friday work week falls within its inherent a•ight to establish and enforce plant rules.

(ErnpIoyer brief pg. ?0}.

The Company maintaizas that there is no provYsion in the Ag~•eemei~t that prohibits the

Company from imposing liutits on overtime, and the total .integration clause contained in Article

XXI, states that the terms of the Agreement are the "full and complete agre~~nent between the

parties." (employer brief pg. 2~)... It maintains lliat it I~as the express contractual right eo

imp7emeut the policies ancUoi• procedures including those,pertai.ning fo t1~e assig~~naer►t of

overtime as is contained ~~ithin the Manaaenl~nf Rights clause of the Agreement. Finally it

at'gues that, to the exteiat that a past practice exists wi#h respect to the assignment. of overtime, it

vaas elinunated by the Agreen~~it's. zipper clause. (Employer brief p.g. 25). In conclusion, the

Conapatly rriaintains tizat its new procedure :fox the assignment of overtime .cat~lplies wikh kl~e

provisions witl~►in the collective bargaining agreement and is not restricted by alleged binding

past practices between tine parties. It argues that the change eras made for legitimate safety

reasons, with the Company gii~iza~ Che Union ample notice of the change with the Company

maintaiiung that it had n<> dut}r to bargain oven• the an~endinent to the overtime assignment

policy. It asks that`tlie grie~~ance b~ denied.
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llISCUSS~ON

the arbitrator. his carefully weighed all of the euidence in the case including th.e

testimoiry of the ~~itnesses at the hearing, the arguments of respective counsel as 1i~ade both at

the hearing anal iY~ their extensive briefs, the contract and the exhibits prior to reachii~~; Ius

deczsion. Tkiis was chard-fought case, presented by two able advoca#es who the arbin~ator is sire

believe that their respecti~~e posztion is the correct one. Be that as it may, this arbitrator has teen.

asked to rendez a decision based ttpo~l the entire record i.n this case aiid.he has endeavored to do

sa.

The starting point for analysis is, oFc~urse, the collective bargaining agreement. Thaf

tAgreement and whether there has been negotiated specific language respecting the issue in the

case .is germane. -From niy.reading of that F1~reement; there is i~o specific provision ~,vhich

guarantees ezllployees the right to work as rrtuch overtime as is available. fi rticle ?~ is the

relevant Article and while it is a long at~d detailed article nau~here therein is there la~iguage

guaranteei~lg employees a certain amount of overtime.ox, on t}.~e other hand, reshicting the

Company's ability to limit overfin~e work. Of course, it is the Union's positic~~i #11at the o~~ertirrle

in question is gvverued by a binding past practice avhich is tantamount to an implied term of the

Agreement. The arbitrator' i~nust respectfully disagree with that position..

Firstly, it is clear to this arbitrator that the overtime polio}r «gas enacted in order to

improve safety and i~~iuiirtize the number of. accidents iii. the ininc. In o.rdez• to trur~~p the

Company's policy, it would have to s4iow 1 bindinb past practice tivhicl~ would override the

Company's right Ca adopt policies and procedures with respect to the allocation and/or

assi~nmeut of overEime. In that regard, the Celanese tests must be inet which, iu the opinion of

this arbitrator, the Union has nit. In fact, there has not been any consiste~lt past pracfice by its
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terms since the overkime policy itself had been amended numerous .times over the course of tl~e

party.es' collective bargaining relationship, with. i~o objection by the Uizion ~n auy of those

oceaszons. Indeed, Article X, as noted, contains nn guaravte~ of overtime while the Mai~ageinent

Rights clause contained in Article I prese~-~~es the Company's exclusive right to adopt arld

etlforce rules, re;ulations, policies and p.roced.ures which includes, ~f course, policies regarc~in~

safety and o~erti~ne. Further, there is not~iin~ in the contact that prohibits the Company from.

imposing limits on overtime. Article ~XI states that the terms of the Agrzement are the "full and

eomplet~ agreement- between. the pas-ties."

At its core, the [J~iion maintains that employees at the mine hive an unfettered rigllti to

'work as nnich overtime as t1~e}' wish, notw.itlzstanding the already-cited language in the contract

as well as the "zipper claus.e." The contract is silent iri ~•egard to overtir►~e and the subject at hand

but-the parties leave negotiated an overtime assi~nmerit procedure which does not restrict t}ie

Compart~~ iY~ limiting the amount of overtime or, on tl~e other hand, guaranteeing aiiy specific

aii~ount of overtime to en~~lo}gees. ~ s was properly pcii.nted nut, the parties ne~oti.ated e:cpress

provisions giving the Company tine right, without negotiation, to adopt and enforce rules a~1d

regulations and policies and procedures. TI~is is juse cnrhat the Comp~n3r.did in tI~is case.xiamel~~,

changizlg the prior policy of permitting employees to work as much overtime as each and every

one of diem wished.

Finally, tl~e arbitrator notes that ~~11i1e the Union does not ascribe-much validity to tl~.e

Compa~ly's claim of safety concerns, the arbitzator simply ca~l~zot agree. Ori the contrary, biven

the nature of the Company's opel-ation and given u~hat the Company sought to achieve by

li~tiiting the amount of overtime, fihe arbitrator finds that the change was for legitimate safety

reasons which; ~f necessity would inure tv the benefit of the eznplayees and the Company alike.
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(As evidence of this fact; set fort11 in the Employer's brief were several citations respecting the

link between extensive ouertime ai d occupational injury). 7n sum, it is tl~e arbitrator's opinion

that the Gom~aiiy was justified zn implementing a policy which limits overtime in order to

ensure thehealtl~ and safety of its employees and which was not coz~tracttially proscribed.

Therefoze, the grie~~ance is denied.

Therefore, the ul~dersianed having duly heard all of the proofs and 311egations ofthe

parties to this proceeding makes tl~e foll~lvii~g Award:

so

JA000399

USCA Case #16-1249      Document #1644983            Filed: 11/07/2016      Page 403 of 528



AWARD

The Company's iinpleinei-~tatiou of a new procedure for tl~e assignment of overtime

aniofzg the facility's mine emplayees dit~ not violate the collective bargaining agreement.

Crrievance denied.

~~
RflSERT E. IG~-IT, A.~2BITRA'I~OR

State of I~zew Jersey:
ss

County of Somerset;

Can this 6t'' day of DccenYber 2013 before zne personally caii~e and appeared ROBERT E.
~,IGHT to me knovv~i and.lcno~vn to rage to be the individual described in and who executed the
foregoing instrument a~~d acki~owledgecl to me fihat lie executed. the same.

O AR P LIC STATE OF NFW JERSEY
M RY EXPIRES J'UI.Y 24, 2Q17

~:1
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.~

~nrm NLRB • 5L~1 ~2.OB)
ur~~T~a srAr~s o~ nM~aic~ ao s~aT w~~T~ ~H ~'NEs s~Ac~

NA7{ONA,~. LA90A RELATIONS BOAgD Ga~~ Dale Filed
GHAF~GE AGAINST ~MPLdYER 

b—CA-0831G9 6/13112(N3TRUCTIpN9: ,.

File an oric~lnal Ot ti:is Ch~rgy with ~1LRB Regipn~l Qitp~{p1' In
t, EMPLaY~RACAINST

a. A~ame of ~mpbyer b. '~~1. iVO.
Graymt~nt PA, Enc. 814,357.4544

c. Cel{ No.
d. A(f(ftAoS {5f~@6i, city, Stpte ZfP ct>de) e, Emnlayer Reptcsentativa ~ f. Fg?t N0.
965 E. Co~le~r,;~.vN.: M~:~3c iv~essettger, Pit. M~tr. ~. e-ManPleasant ;~a~: ~ ,q l h$23

h. Dispute Location {CR~~ and Stais)
Pleasant Ga , PA

i. ?';~~,e of isS~hiighrt;~1t EirL(~pr/, j, P~nC~p3! PTOdUC: qr Ser~lce k. P.tumbee ciS wgrkgr~ at d~5putenursing home, iW4~t! Ioc;ation
~.i~i~esione 1~~ric ~rccl Limestone About 15b
Prc~ccssing }'lanf ~ ~~_

i. The above-named emptoyEr has engaged in ~n~ is engaging unf2lr Iflbot prAclfces within the meaning of section 8(a~.SU~;i~C:l~Uny (1) pi (h= ~at~~n~t I.~bor Relaitons Act, Ana tha58 Untai~ Inter prac~+ces Are pr~,cii~es a#ecting commerce within themeaning eE iha Aot. o' t'~s5a unfair t~yq+ p~Ciicti~ are unfair practices sffncting corr+n~erre within (he nlearling of the Act and fheNo~ta~ HEo~anr,:<dtcr~ Apt.

2. e~sis of the Cha~pe (se: lorth a dezr ar:d concise sta(ement of tie facts cronstttufang fhe aJ'~ged unlalr tabor pr~c~lcAs)

~iinc~ a.~e:cit Jazuaz•,~ 1, ;1t~~2, anc} ai :ji1 t±mes thea•e~~tier, tt~e at~c~ve••nanl~:ci cmpl4yer; by its
` atticers, agents and represen!ati~~~s, has fail,;d t~ bargaAia collc;ctivc;l}- and in food ~'aitlx c~~iQy.Intci~atianal grotherll~od of Bt~ilc:rr~►~lcers, Lnral 17-92, by us~ilaterall}~ chan~ir~~ the
' v~:~rti~t~~ ~.:oi~cze~ ; c:d procedures ~»cf other acts <~nd cgn~ut~t, inzer~ezed tivith, restrained and

c~~cXced its ernfiloyee5 in the eae~~cisc~ ~f the rights ~uarat~t~ud in Sectior3 ~ of t~~e Act,

3 ~;,1t n~rne cf vsrty f•~i~'~~ r_ti;:cog (tY :~U4t O~parri<at~o~, give l~~l! nemg, ~nrlu~'~nq local at~~'nt: snot numhel~
ft:teriiat~oi~~l [3r~~(ricrhvc~d of ~oilem~akers Loca} p-92

-0v: Addy&Sr (Sirc+Al BF~d .~l:mb2f, City. Sk~tO; antl zIP rvde) 4h. 7'81. Nr~,~ c%~~ 1 Sit G~~per Colcville (Zd. 41~-355-?~38.

~ ~- 
~.

6/~r~3Ul? 
.~

A
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~a~e 2 ~~f 2

Bellefonte;, P;~ 'I Gfi23

5. F;:li name of rai~nal es intemalional caber orgcnizatfari of tivbich it is pn affiliate or cotta>tttu~;nt unit (to ba h'lled In whancharge~s r~~~,rbya la6o.~VrvNrtrz2lrcn)
fnt~t~naite~rral Brnthe~•hOcyct o~ E3oklei~;aak~rs ~c~ur~i~ .' ~,,.~'~-'~*-~-~/r̀  'v r a~ """ c

~ ~~~8. DECtARATtQN 
'f41. Nomt d~c;i~re tt~nt i have read the above chgrge anti that the statements are $14.3552838true to the bast of m scnoty C and belief.

.3v~ r % r r,/ CUrf ~OU~'Fit!~z..... Uftice. if any. Carl Np.
~, C K%a-qtr-~-r~~ 2ZeCUl'(~li~' ~L•`C.(signature os r , re:~een►ati4~e or person Prtni dame and Title Fax fVo.1n,~t:ln~l C~12t~?)

Address: ! 58 t,~P~~:r Coleville Rd, aai~: ~ -~ ,~ ~.~r "'~•~31!Eellefa~~te i'A t fi~2:3 _ . ~S~ut~rm~n(ri~~;t-aymorit.comi:..~.._..___.__ ~...._._.._. _,,,_...~_
~ti'tt,t. t~L k'AI.SF ~7hY'~~ll;tT~ pr~''I'iil~i CE{AfiC;[; CAN 6~ Pl'NISNED 8Y Ft\k Aft) it~~rrtiSO~M~;N'f (l~.S. CODE,'Tlri~ ix,

PHiv~c:v ar..~•~•rn-rg~~H~srSp~ic+t.~fi, r~ c.f fife i~tt~,nf~.~ii~:it r.i~lhi~ I'on» is aulir+riir.<( b~' ~ht i~41tp~}~! Luhr:r F:e1a!in»5 Art {~i..RA). 29 li.S.t:. tSt et sey.'~he prine~pa~ use ~~~iheisrti,,:r:,~~ioy :~. h> >:>~;~ iE.. \a<i~•, a! ~.,oL~~r Fr:ntir.ri EkunS :~'i.ftb; in proie;s:ng u,iR~ir lab:~rpiac~.iec ~.~~d n:i:~trtE pcaceeding, or lui~atioii. The: ~ovunr mesk~r 1!•c +^!i!~:rati~il; ~u'~ 6~iR~ ;cJ hrU~ in thi ~r~Yi~! it(-;:ivtrr. 7~ Fed. keg. 7a4~Z•43 (U~~c. t 3.211i.'hS. '!'lie N(.R8 will i~~t}iCt rxplaiti these uses vprn~Lqutsi. ;Nscfosurc i~t~ll~i~ ti~tt~~ir~aliun ~t~ ihz Nt.k$ i~ ~•~~lv>>~it)~: I~oue~~e~•, trittnC !o supply fh: inl~.yn+terirni ~vitl eau>e the MI,IZ;D to dcctine to im~okE its
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~t~ ~'~tq~, UNITED STATES GOVERNMENT
~~r`~ - 'Q.~ NATIONAL LABOR RELATIONS BOARD

~, 
~ cn

.~'. ~
~~r •a° REGION 06
~~H * '~~ 1000 Liberty Ave Rm 904

Pittsburgh, PA 15222-4111

January 29, 2014

Warren J. Borish, Esq.
Carson Campbell, Esq.
Spear Wilderman, P.C.
230 S. Broad Street, Suite 1400
Philadelphia, PA 19102-4104

Agency Website:
www. n Irb. gov
Telephone: (412)395-4400
Fax: (412)395-5986

Re: Graymont PA, Inc.
Case 06-CA-083149

Dear Gentlemen:

We have carefully investigated and considered your charge that Graymont PA, Iric. has violated
the National Labor Relations Act.

Decision to Dismiss: On August 21, 2012, the charge was administratively deferred to the
parties' grievance and arbitration procedure pursuant to Board policy. After a hearing conducted on
June 5, 2013, Arbitrator Robert E. Light issued an Opinion and Award on December 6, 2013, finding that
Graymont, Inc. did not violate the collective bargaining agreement when it implemented a new procedure
for the assignment of overtime to its mine employees. I have reviewed this matter and find that the
parties had agreed to be bound by the Opinion and Award, that the proceedings were fair and regular, that
the Arbitrator was presented with and considered the facts related to the unfair labor practice issue, and
that Opinion and Award is not clearly repugnant to the Act. Thus, the Opinion and Award satisfies the
standards for deferral set forth in Spielberg Mfg. Co. 112 N~,RB 1080 (1955) and Olin Corp., 268 NLRB
573 (1984).

Accordingly, I find that deferral to the Opinion and Award is appropriate and I am refusing to
issue complaint in this matter.

Your Right to Appeal: You may appeal my decision to the General Counsel of the National
Labor Relations Board, through the Office of Appeals. If you appeal, you may use the enclosed Appeal
Form, which is also available at www.nlrb.~ov. However, you are encoz2raged to also submit a corrzpi_e+e
statement of the facts and reasons why you believe my decision was incorrect.

Means of Filing: An appeal may be filed electronically, by mail, by delivery service, ar hand-
delivered. Filing an appeal electronically is preferred but not required. The appeal MAY NOT be filed
by fax or email. To ale an appeal electronically, go to the Agency's website at www.nlrb.~, click on
E-File Documents, enter the NLRB Case Number, and follow the detailed instructions. To file an
appeal by mail or delivery service, address the appeal to the General Counsel at the National Labor
Relations Board, Attn: Office of Appeals, 1099 14th Street, N.W., Washington D.C. 20570-0001.
Unless filed electronically, acopy of the appeal should also be sent to me.

Appeal Due Date: The appeal is due on February 12, 2014. If the appeal is filed electronically,
the transmission of the entire document through the Agency's website must be.completed no later than
11:59 p.m. Eastern Time on the due date. If filing by mail or by delivery service an appeal will be found
to be timely filed if it ispostmarked or given to a delivery service no later than February 11, 2014. If an
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Craymont PA, Inc. - 2 - January 29, 2014
Case 06-CA-083149

appeal is postmarked or given to a delivery service on the due date, it will be rejected as untimely.
If hand delivered, an appeal must be received by the General Counsel in Washington D.C. by 5:00 p.m.
Eastern Time on the appeal due date. If an appeal is not submitted in accordance with this. paragraph, it
will be rejected.

Extension of Time to File Appeal: The General Counsel may allow additional time to file the
appeal if the Charging Party provides a good reason for doing so and the request for an extension of time
is received on or before February 12, 2014. The request may be filed electronically through the E-File

Documents link on our website www.nlrb.~ov, by fax to .(202)273-4283, by mail, or by delivery service.

The General Counsel will not consider any request for an extension of time to file an appeal received after
February 12, 2014, even if it is postmarked or given to the delivery service before the due date.
Unless filed electronically, acopy of the extension of time should also be sent to me:

Confidentiality: We will not honor any claim of confidentiality or privilege or any limitations on
our use of appeal statements or supporting evidence beyond those prescribed by the Federal Records Act
and the Freedom of Information Act (FOIA). Thus, we may disclose an appeal statement to a party upon
request during the processing of the appeal. If the appeal is successful, any statement or material
submitted with the appeal may be introduced as evidence at a hearing before an administrative law judge.
Because the Federal Records Act requires us to keep copies of case handling documents for some years
after a case closes, we may be required by the FOIA to disclose those documents absent an applicable
exemption such as those that protect confidential sources, commerciaUfinancial information, or personal
privacy interests.

Very truly yours,

ROBERT W. CHESTER
Regional Director

Enclosure

cc: Curt Poorman, Recording Secretary
International Brotherhood of Boilermakers, Local D-92
158 Upper Coleville Road
Bellefonte, PA 16823-8721

Mark Messenger, Plant Manager
Graymont PA, Inc.
965 E College Avenue
Pleasant Gap, PA 16823-6823

Howard L. Bernstein, Esq.
Neal Gerber &Eisenberg
2 North LaSalle Street, Suite 1700
Chicago, IL 60602-4000

Imc
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UNITED STATES GOVERNMENT

NATIONAL LABOR RELATIONS BOARD
OFFICE OF THE GENERAL COUNSEL
Washington, D.C. 20570

March 24, 2014

WARREN J. BORISH, ESQ.
SPEAR WILDERMAN, P.C.
230 S BROAD ST STE 1400
PHILADELPHIA, PA 19102-4104

Re: Graymont PA; Inc.
Case 06-CA-083149

Dear Mr. Borish:

Your appeal from the Regional Director's refusal to issue complaint has been carefully
considered. The appeal is denied substantially for the reasons in the Regional Director's letter of
January 28, 2014.

Under the Spielberg, 112 NLRB 1080 (1955) and Olin Corporation, 268 NLRB 573
(1984) decisions, deferral to an arbitration award is appropriate where the arbitration proceedings
appear to have been fair and regular, all parties agreed to be bound, the contractual and the unfair
labor practice issues are factually parallel, the arbitrator was presented generally with the facts
relevant to the alleged unfair labor practice, and the award is not clearly repugnant to the policies
of the National Labor Relations Act. Here, all parties agree that the first criteria of deferral have
been met. Further, in this case, it was concluded that the issue of whether the management rights
clause and zipper clause empowered the Employer to change an alleged past practice is factually
parallel to the unfair labor practice issue, and that the arbitrator was presented with the facts
relevant to resolving the underlying unfair labor practice. Essentially, the arbitrator concluded
that the management rights clause gives the Employer the right to adopt and enforce rules,
regulations, policies and procedures (such as procedures regarding overtime). The arbitrator also
concluded that the CBA is silent on the issue of the amount of overtime an employee may
work—and in reaching his conclusion that the Employer did not violate the contract noted that
the CBA contains a zipper clause. Although the Union asserts that the arbitrator could have gone

JA000405

USCA Case #16-1249      Document #1644983            Filed: 11/07/2016      Page 409 of 528



Graymont PA, Inc.
Case 06-CA-083149

into more explicit detail in his analysis as to the unfair labor practice allegation, he was
 not

required to do so as long as the criteria set out in Spielberg and Olin Corporation were 
met.

Accordingly, further proceedings are unwarranted.

Sincerely,

Richard F. Griffin, Jr.
General Counsel

By: r.. n t~ t r

-2

Deborah M.P. Yaffe, Director

Office of Appeals

cc: ROBERT W. CHESTER
REGIONAL DIRECTOR
NATIONAL LABOR RELATIONS

BOARD
1000 LIBERTY AVE RM 904

PITTSBURGH, PA 1 5222-41 1 1

MARK MESSENGER
PLANT MANAGER
GRAYMONT PA, INC.
965 E COLLEGE AVE
PLEASANT GAP, PA 16823-6823

CURT POORMAN
RECORDING SECRETARY

INTERNATIONAL BROTHERHOOD

OF BOILERMAKERS, LOCAL D-92

158 UPPER COLEVILLE RD

BELLEFONTE, PA 16823-8721

HOWARD L. BERNSTEIN, ESQ.

NEAL GERBER & EISENBERG

2 N LASALLE ST STE 1700
CHICAGO, IL 60602-4000

mjb

JA000406

USCA Case #16-1249      Document #1644983            Filed: 11/07/2016      Page 410 of 528



ARTICLE I
AGREEMENT AND RECOGNITION

THIS AGREEMENT, made and executed as of this 1st day of June, 2006, by and between

GRAYMONT (PA), INC., its Successors or Assignees, party of the first part, hereinafter

called the Company
and

UNITED CEMENT, LIME, GYPSUM AND ALLIED WORKERS' DIVISION OF

INTERNATIONAL BROTHERHOOD OF BOILERMAKERS, IRON SHIPBUILDERS,

BLACKSMITHS, FORGERS AND HELPERS, LOCAL LODGE D-92, affiliated with the

American Federation ofLabor -C.I.O., party of the second part, hereinafter called the Union,

which is recognized as the sole bargaining agent for employees in the Bellefonte Plant

located on North Thomas Street and the Pleasant Gap plant located on Airport Road, to

govern working conditions, hours of work, and wages. The term "employees" as used in this

Agreement will not include salaried foremen and office employees.

2. The parties hereto agree that the provisions of this Agreement shall be applied to all

employees without regard to race, color, sex, religious creed, national origin, age or physical

handicap.

3. It shall not be a violation of the Agreement or cause for discharge or discipline of any kind, if

an employee refuses to cross a picket line of this Union, which has been established in full

compliance with existing laws.

4. It is hereby agreed that all employees shall, at all times, conduct themselves and perform

their work in such a manner as to promote efficient operation of their department and the

Company as a whole.

5. All employees covered by this Agreement shall become and remain members in good

standing of Local Lodge D-92 during the life of this Agreement. Incase of new employees,

they shall, on the thirty-first (31st) day following the beginning of their employment, be

required to become and remain members in good standing of Local Lodge D-92 during the

life of this Agreement.

6. Upon notification of the Company by the Chairman of the Grievance Committee that an

employee is not in good standing as defined by Federal laws, he/she will be discharged

within seventy-two (72) hours. The Union will indemnify and save harmless the Company

from any and all claims and disputes by reason of the Company acting hereunder, as well as

pursuant to paragraph 5 of Article I.
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7. Employees of the Company who are excluded from the bargaining unit shall not perform

bargaining unit work, except for instructions and training, testing, or in an emergency

endangering life or property. The Company shall be required to pay the worker, or workers,

for any time worked by persons not included in the bargaining unit. In the event there are

employees in a classification not working who are affected by work performed by salaried

employees, as described above, a minimum of four (4) hours pay will be paid to the affected

employee at time and one-half (1-1/2). In the event all employees in a classification are

working when a salaried employee performs bargaining unit work, then there is no affected

worker. In that event, the Company shall be required to pay to the worker or workers for any

time worked, with a minimum of two (2) hours at one and one-half (1-1 /2) time.

Notwithstanding the above, the current practice which permits supervisors to occasionally

perform incidental work shall remain in effect.

8. The Employer retains the sole and exclusive rights to manage; to direct its employees; to
hire, to assign work, to transfer, to promote, to demote, to layoff, to recall, to evaluate
performance, to determine qualifications, to discipline and discharge for just cause, to
adopt and enforce rules and regulations and policies and procedures; to set and establish
standards of performance for employees; to determine the number of employees, their
duties and the hours and location of their work; to establish, change, or abolish positions;
to create and implement training and development programs for employees; to implement
drug and alcohol testing rules and procedures that are consistent with applicable law; to
create any new processes; to make technological changes; to determine shifts; to install or
remove any equipment. The rights expressly reserved by this Article are merely
illustrations of and are not inclusive of all of the rights retained by the Employer. The
rights expressly reserved by this Article are subject to the terms and conditions of the
Agreement, and to the extent there is a conflict the terms and conditions of this Agreement
shall prevail.

All of the usual and customary rights of management not specifically abridged or modified by

this Agreement shall remain exclusively vested in the Company.

ARTICLE II
CHECK-OFF

The Company is willing to continue a form of optional check-off permitting each employee

who desires the Company to deduct Union dues from his payroll payments to sign a card

prepared by Company counsel and approved by the Union, and executed by the employee

according to his voluntary uncoerced rights.

-2-
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ARTICLE III
MEETINGS

The official representatives ofthe Union shall be permitted reasonable opportunity to consult

with employees covered by this Agreement on the Company's premises, provided that there is

no interference with the Company's business or operations. It will be necessary to notify the

Plant Manager or designee of such visitations.

2. The Company, at all reasonable times, is willing to meet with representatives ofthe Union for

the purpose of discussing complaints or grievances. Grievance, Policy and Safety meetings

will be conveniently scheduled so as to complete all business within the normal working day,

for the day employees. In the event the business is not completed at the end of the workday,

then the parties shall mutually arrange another meeting as soon as possible. Union members

will be paid all wages lost due to attendance at such meetings.

In an effort to maintain harmonious labor-management relations between the employees and

management, the Union Negotiating Committee will, when there is evidence that this

relationship is deteriorating for any reason, contact the Negotiating Committee of the

Company so that the condition may be corrected.

ARTICLE IV
HOURS OF WORK

Except as otherwise expressly provided, all time worked in excess of an employee's regular
scheduled shift of eight (8), or twelve (12) hours in any one (1) day, or forty (40) hours in any

one (1) week, shall be paid at the rate of time and one-half, and all other time worked shall be
paid at straight time. Th~r~ shall be no duplication or pyraznidin~ of overtime. Fox payroll

and overtime purposes, the week shall run from 6:00 a.m. Monday to 6:00 a.m. Monday, and

each day shall begin at 6:00 a.m.

2. Day shift is a regularly scheduled shift within the twelve (12) hour period between 6:00 a.m.

and 6:00 p.m.

3. Evening shift is a regularly scheduled shift within the ten (10) hour period between 2:00 p.m.

and 12:00 midnight.

4. Night shift is a regularly scheduled shift within the ten (10) hour period between 10:00 p.m.
and 8:00 a.m. On continuous operations the Night shift is the twelve (12) hours between 6:00
p.m. and 6:00 a.m.

-3-
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Employees who work the last shift of the week (e.g. 6:00 p.m. Sunday — 6:00 a.m. Monday)

and also work the first shift of the following week (e.g. 6:00 a.m. — 6:00 p.m. Monday) shall

be paid at time and one-half for the latter shift.

6. Individual exceptions to shift starting times may be made by mutual consent of the employees

involved and the Company.

7. To assure seven (7) day operations, a twelve (12) hour shift schedule will be implemented

(See Supplement C).

8. Continuous operations shall consist of Kiln Operators and Helpers (Kiln 7), Systems Utilities,

Front End Loader Operators, Hydrator Operators (NTS), and Utility Laborers (NTS).

9. When employees scheduled with days off other than Saturday and Sunday (including laborers)

work on their day or days off, the time worked shall be paid at the rate of time and one-half.

The hours worked on these scheduled days off will not be included in computing time worked

over forty (40) hours per week as provided in this Article.

10. Holders of straight shift jobs will be scheduled Monday thru Friday. With the exception of
those on continuous operations jobs, break shifts, as per posted schedule and where mutual
consent between the Company and the Union employees holding bid shift jobs on 3-11
and 11-7. Continuous shifts other than 3-11 and as per posted schedule will be scheduled
with two consecutive days off.

11. Only the following jobs will be "as per posted schedule":

o Kiln Operator Relief (12 hr shift)

o Relief Operator

o System Utility Relief Specialist

o Plant Utility Specialist

12. A rest period of at least eight (8) hours; or seven (7) hours, if mutually agreed upon by the
supervisor and employee(s), with no penalty; must be given before a change in shift.

13. Employees who are normally scheduled to work on Sunday shall receive a $4.00 per hour

premium payment, in addition to their regular rate of pay.

14. Double time will be paid for the seventh (7th) consecutive day worked in any one (1) work

week 6:00 a.m. Sunday to 6:00 a.m. Monday shall be considered the seventh day of the
workweek and all call-outs during this time are paid at double time of the employee's regular

rate of pay. Call-outs outside of 6:00 a.m. Sunday to 6:00 a.m. Monday are paid at time and
one-half of the employee's regular rate of pay.
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When calculating days that apply towards an employee's seven consecutive day period,
only days with a minimum of four hours worked will be counted, unless the employee is
required to work overtime on their normal day off, then all time worked will be counted
towards the seventh consecutive day.

15. With the changing from Standard Time to Daylight Savings Time, and from Daylight Savings

Time to Standard Time, those employees required to work nine (9) hours will be paid the

additional one (1) hour at time and one-half (1-1 /2) their regular rate of pay; those employees

required to work seven (7) hours will be paid for the hours worked.

16. A period of twenty (20) minutes shall be allowed all employees not on rotating shifts, or

continuous operations, for lunch near the middle of each eight (8) hour shift. No deductions

of pay will be made for this established lunch period.

17. Employees shall be entitled to a ten (10) minute coffee break within the first two (2) hours of

their shift.

18. The Company will pay employees rounded up/down to the nearest quarter hour.

19. If overtime occurs in Mobile Maintenance, Plant Maintenance or Electrical Maintenance, after

exhausting all employees within each classification, all other employees on the qualified

maintenance list must be offered the overtime before the Company can bring in outside

contractors.

20. An employee will not suffer a loss of straight time wages as a result of taking a Company

required physical examination.

21. Jobs can be scheduled to cover required shifts in the event of an emergency. For purposes
of this provision, an emergency is defined as an unforeseen circumstance that would result
in immediate shut down or loss of production that could last seven (7) consecutive days or
more. Work scheduled must be continuous in order to meet the needs of the customer.
Examples could include, but are not limited to: Mine flooding, mine roof control, MSHA
or DEP orders, or catastrophic equipment failures.
Emergency scheduling could be applied to scheduled maintenance projects only after first
polling the maintenance department for coverage. Seniority then prevails for shift
preference.

ARTICLE V
EMERGENCY/TEMPORARY SHUTDOWN
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1. In the event of an emergency beyond the Company's control, (i.e., power failure, acts of God,

breakdowns, fires or accidents, or any other interruption in the operation, which prevents any

employees from working on their regular jobs), it is recognized by the Union that the

Company may lay off these employees for the duration of such emergency provided, however,

that if the emergency extends beyond seventy-two (72) hours, the Union Policy Committee

and the Company shall meet to work our a mutually satisfactory method of dividing the

available work, or lay off may be adjusted to conform to Article XI, Section (b) governing

"Reduction of Forces".

After ratification of the contract, and for the first two weeks of January each year thereafter,

the Company shall post an "Emergency/Temporary Shutdown" list of all bargaining unit

classifications. Employees who are qualified to work in any of the bargaining unit

classifications listed may put their names on the list under the applicable classifications. No

additional names will be added to list after the 14-day posting period, without the Company's

written consent.

Within 14 days after the posting period, the Company shall determine which employees on the

list are qualified for the respective classifications and shall post by seniority in each

classification a final Emergency/Temporary Shutdown list. Prior to posting the final list, the

Union may attempt to persuade the Company that any employees deleted from the original list

are qualified, but the Company's decision is final. For purposes of this Article, "Qualified to

work" means: (1) the employee has updated training for the classification; (2) the employee

has done the work in the classification before; and (3) the employee can perform the work in

its present context now.

The Emergency/Temporary Shutdown list shall be used for all purposes listed under this

section to assign employees to available work. The most senior qualified employees by

classification will be assigned to the work.

2. The seventy-two (72) hours shall commence when the first employee isaffected by alay-off,

unless otherwise agreed to between the Company and the Union.

3. Notification not to report for work, due to such emergency, will be given at least two (2) hours

prior to starting time of the shift involved. Employees will be advised to await orders if the

emergency extends beyond one (1) day.

4. Employees who report for work due to failure to receive notice as provided above, will be

entitled to two (2) hours pay at their regular rate if they are not put to work. If any of the

employees under these circumstances are started to work, they shall receive a minimum of

four (4) hours pay at their regular rate.
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5. If it is feasible to provide work later in the week in which such an emergency occurs, to make

up all or part of the lost time, overtime will commence after forty (40) hours have been

worked at straight time, except that all hours worked on Sunday will be paid at one and one-

half (1-1/2) time, unless a higher premium rate would apply.

6. If the Company determines that it is not feasible to provide work for all of the employees

affected, they maybe laid-off for a period not to exceed seventy-two (72) hours. Should it be

necessary for the lay-off to extend beyond seventy-two (72) hours, the lay-off will be adjusted

to conform to Article XI, Section B governing "Reduction of Forces."

7. The Company will give at least one (1) week's notice of a planned shutdown. Failure to

provide such notice shall result in the Company compensating each affected employee for

each day short of the one week's notice that such employee was scheduled to work.

ARTICLE VI

CALL-OUTS

1. A call-out shall be defined as any time an employee is instructed to return to work after

punching his/her time card at the established quitting time.

2. Call-outs shall be paid for at time and one-half. Sunday (Sunday runs from 6:00 a.m. Sunday

morning until 6:00 a.m. the following Monday morning") call-outs shall be paid for at double

time. All call-outs shall be guaranteed a minimum of four (4) hours pay. These call-outs shall

not be deducted from the regular week's schedule.

When an employee is called out and is required to service a second call-out, and if the total

time worked on the two (2) call-outs exceeds three (3) hours, the employee shall be paid a

minimum of six (6) hours at the appropriate overtime rate. Employees already called out will

not be required to perform unnecessary work. Employees called out will use all. diligence to

complete the required work as quickly as possible.

4. If an individual spends up to one hour on the phone to help resolve issues at the plant he will

be paid one hour. After one hour, individuals will be paid in half-hour increments. (Ex: if

phone call lasts one hour and ten minutes company will pay 1 1/2 hours; if the call lasts one

hour and thirty-three minutes company will pay two hours.)

(Will be paid at straight time wages)

Electrician and Maintenance employees on call, are responsible to respond if no one
chooses to come to plant through call-out procedure on 11 pm — 7 am, weekend and
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holiday coverage, and for 3-11 shifts vacation/report offs:
A. The current call-out procedure, for in classification, remains in effect
B. Contact the employees) who is scheduled to carry the pagers)

1. Employee will carry pager /cell phone on a Monday thru Sunday fora 24/7
response on a weekly rotation

2. Call will be returned within 1 hour time frame of the page, and be on site
within 2 hours of page

3. If employee carrying pager is working on a call out between 11 pm and 7 am
and works more than 6 hours, he has the option to work his same day scheduled
shift or take an excused absence, providing all safety standards are being
applied

4. If the employee elects to go home after being called out between 11-7, and
works more than 6 hours, and does not work his regular shift, his time lost from
regular shift will count for calculating over time in excess of 40 hrs. per week

5. Employees will be responsible for designated week of coverage
C. Electrical department carries one pager
D. Plant Maintenance carries two pagers
E. Equal pager coverage will be required by all employees within each classification `
F. Adequate pagers /cell phones will be on hand so that on call employees will not be

required to exchange pager /cell phone.
G. The pay rate for carrying the pager will be determined by the number of uncovered

hours verses the number of men doing the covering, using the electrician's formula as
abase line. (If the rate from the formula is less than $0.50, a minimum rate of $0.50
will apply.)

# of hours coverage per week X 52 weeks="A"

"A" / # of workers= "B"

"B" / 1,144 (hours the electricians work in order to have their rate of pay increase
by $1.00 per hour). X # of men carrying the pager / =increase per hour of pay.

# of men carrying pager: One for Electricians
Two for the Plant Maintenance

H. For the two plant maintenance pagers, there will be a "#1" and a "#2" pager. The "#1"
will be called first, and if required, the"#2" will be called second. The "#1" and "#2"
assignments alternate each cycle such that each employee will have equal number of
"#1"and "#2" assignments.

ARTICLE VII
HOLIDAYS
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a.Employees shall receive eight (8) hours' pay at their regular rate for the following
holidays, provided that they have been employed for at least thirty (30) days prior to the
holiday, and provided further that they have worked during the work week in which the
holiday occurs, and have worked the last scheduled workday before, and the first
scheduled workday after, the holiday, unless on approved vacation leave, or if excused in
writing by the Employer from so doing.

Memorial Day Day after Thanksgiving
Independence Day First Day of Buck Season

Labor Day Day before Christmas
Veteran's Day Christmas Day
Thanksgiving Day New Years Day

b. Three (3) personal floating days shall be granted to each employee annually, provided

they have met the thirty (30) day eligibility requirements. The personal floating days

maybe scheduled with supervisor approval, or taken without notice using the normal

call-off procedure with the exception of the following conditions:
i. Can not be used on or in conjunction with a recognized holiday (during a holiday

weekend or days immediately proceeding or following the holiday)
ii. Can not be used during the Grange Fair

To ensure customer needs are met, when requesting personal floating days,
employees are encouraged to provide as much advanced notice as possible.

c. Newly hired employees shall be eligible for personal floating holidays as follows:
i. starting date January 1 to Apri130 -all three personal floating holidays;

ii. starting date May I to August 31 -two personal floating holidays; and
iii. starting date September I to December 31 -one personal floating holiday

2. Employees who have accumulated twelve (12) months of service, and who have been laid off

for less than one (1) year prior to any of the specified holidays, are not subject to the thirty

(30) day eligibility requirements.

Employees who have worked in the week in which the holiday occurs, but have not met the

minimum three (3) days work requirement, will be excused from such work requirement

where they have suffered either: (a) a death in their immediate family (father, mother, father-
in-law, mother-in-law, spouse, son, daughter, brother, sister, grandchild, step-son, step-
daughter, half-brother, half-sister, grandparent, step-father, step-mother, brother-in-law,
sister-in-law, daughter-in-law, and son-in-law); or (b) a personal illness or accident for which,

at the Company's request, they are able to present a doctor's certificate.
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4. An employee who has been laid off no more than one (1) week preceding the Holiday will be

paid for the Holiday, provided that he/she has been employed for thirty (30) days immediately

preceding the holiday.

5. Employees who qualify for benefits under our Sickness and Accident Insurance Plan, or who

are off on a Lost Time Accident of less than ten (10) weeks duration, will be considered as

working for the purpose of receiving holiday pay.

6. Whenever any of these holidays fall on a Sunday, and is celebrated on the following Monday,

that Monday shall be considered the holiday. If a holiday falls on Saturday, the Union will

have the option to celebrate the holiday on the preceding Friday, provided that it gives the

Company thirty (30) days' advance notice.

7. For the purpose of computing entitlement to overtime pay for working more than forty (40)

hours in a work week, employees who receive eight (8) hours pay for a holiday on which they

do not work shall be treated as having worked eight (8) hours on that holiday.

8. Employees who are on a regularly scheduled vacation on any of the above listed holidays will

be paid for the holiday as provided above, in addition to their regular vacation pay.

9. Contract Loaders shall be paid for holidays not worked on the basis of eight (8) hours at their

straight time average hourly earning over the preceding calendar year.

10. Employees working on the above listed holidays will be paid at the rate of one and one-half

(1-1 /2) times their regular rate of pay, plus holiday pay.

11. An employee engaged in acall-out on these holidays will be paid a m~inizxauzxa of four (4) hours

at one and one-half (1-1/2) times the regular rate of pay, in addition to the holiday pay.

12. When the Company decrees that holiday work is required, the Company will canvass the

employees in the j ob classification according to normal overtime scheduling procedures. If no

employee in the job classification agrees to work the holiday, the employee who is the highest

on the accumulated overtime list (in overtime) must work the holiday as scheduled or forfeit

his/her holiday pay. If a qualified employee accepts the assignment, no employee shall be

penalized under this provision. However, if nobody performs the holiday work as requested by

the Company, then all employees in the job classification who refuse to perform the work in

their classification will be ineligible for Holiday Pay. The only exception shall be incase of

illness, supported by a doctor's certificate, if requested, which prevents the employee from

reporting for the holiday shift.
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13. Employees who are required to work a holiday may, at their option, and with the approval of

the Company, schedule a day off at a future date.

Continuous operations employees will be paid one and one-half (1-1 /2) times their regular rate

for the holiday worked, and eight (8) hours at their regular rate when they take this day off. It

is understood that such rescheduling will result in no increased costs to the Company for the

holiday, including overtime for another employee. Employees who are unable to schedule

their saved holidays by December 31 of the current year may use them during the first three

(3) months of the following year -- the deadlines for utilizing these holidays is March 31.

14. Notwithstanding any other provisions of this Agreement, the procedure for unscheduled

personal holidays and "day-at-a-time" vacations shall be as follows:

(a) Any request received before Thursday of the previous week will be automatically

approved if the requested day has not already been scheduled by another employee;

(b) If the request has not been received before Thursday of the previous week; it maybe

granted at the discretion of the supervisor;

(c) Requests will also be granted without prior notice in cases of emergency, defined as

an unforeseen circumstance such as personal or family medical crisis that prevents an

employee from coming to work for all or part of the scheduled shift; emergencies may

be subject to verification by the Company.

ARTICLE VIII
FUNERAL LEAVE

An employee, upon notification to the Company of the death of his/her spouse, daughter,

son, step-daughter, or step-son, grandchildren, father, mother, father-in-law, mother-in-
law, stepfather, stepmother, grandparent, spouse's grandparent, brother, half-brother,
sister, half-sister, brother-in-law, sister-in-law, daughter-in-law, son-in-law shall be
granted at the employer's discretion up to (3) scheduled working days off with pay (up to
four (4) days if the employee is required to travel beyond a radius of 500 miles to attend
the funeral) beginning within 4 days of the funeral. Payment for such time will be on the

basis of (8) hours per day (12) hours if working a 12 hour shift schedule at the employees
regular straight time hourly rate. To be eligible for benefits under this Article the
employee must supply reasonable documentary evidence of the covered death and family
relationship when requested and attend the funeral or service. Employee may take one day
of unpaid leave for a close friend or relative not defined in this section.

Hours paid in lieu of regular scheduled hours of work under this article will be counted
toward the forty (40) hour per week requirement for the calculation of overtime.
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ARTICLE IX

JURY DUTY

When an employee is called for service as a juror and loses income thereby, he/she will be

paid the difference between the fee received for such service and the amount of straight time

earnings lost, up to a limit of eight (8) hours for 8 hr shifts and 12 hrs for 12 hr shifts per day.

Employees are expected to work full time when not actually in court, and when an employee

is excused from jury duty on a scheduled working day, he/she shall report for work on the

regular shift. To be eligible for payments, the employee must furnish the Payroll Department

with a written statement from the appropriate public official listing the dates he/she received

pay for the jury duty.

2. The provisions of the above paragraph shall also apply when an employee is subpoenaed

as a witness in a court trial by the Employer.

ARTICLE X

OVERTIME DISTRIBUTION

The Company will make every. reasonable effort to keep overtime work to a minimum.

Overtime shall be assigned outside of the employee's classification on a voluntary basis.

When overtime work is required, it will be offered first to employees within the job

classification. If no such employee is available, it may be offered to any other qualified

employee. The Company will attempt to maintain no more than a 32 hour differential in

overtime hours among employees in the same classification.

2. Overtime hours will be evaluated at the beginning of a calendar year. All departments will

use the following procedure: low employee starts at zero; all others start at difference between

the number of hours of the low employee and the number of hours of each employee.

Overtime hours will be posted reflecting day to day offered and refused time and on~half

time and double time for the weekly posting. All overtime shall be charged as actual time

worked.

4. Employees reporting off or turning down scheduled or non-scheduled overtime will be

charged one and one-half times the number of overtime hours they could have worked. Each

week a list of employees who have worked overtime, turned down available overtime, or

reported off, will be posted along with the total of overtime hours for the calendar year to date.

If the posting is not protested within one week, the posting will stand correct.
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Employees who are reporting off must notify the Company at least two (2) hours prior to the

start of their shift. If two (2) hours notice is not given, the Company will assign the overtime

in accordance with paragraph 1 of this Article, but rio employee shall be aggrieved for

equalization of overtime.

6. If an employee does not have a telephone number listed with the Company, or if he/she is

called and there is no answer and he/she is lowest in overtime, they shall be charged with the

appropriate overtime hours.

7. Employees bidding into a classification will be charged with the number of overtime hours

worked by the highest employee in that classification.

8. When employees are absent for any reason other than vacation, and overtime has been worked

in their classification, they will be charged with the average amount of overtime hours worked

in the classification during their absence.

9. When an employee is on vacation, overtime worked in his/her classification will not be

charged against him/her.

10. Employees on continuous operations working on a holiday will not be charged for the

premium time for the holiday.

11. Only overtime work within an employee's classification will be charged.

12. Employees who have been absent during the week and who work Saturday at straight time pay

will be charged an overtime shift for the computing of overtime.

13. In rotating shift work where absence makes it necessary to pay overtime, the overtime shift

will be divided between two (2) classified employees, if possible. This generally means that

the employee on the previous shift stays on for half the next shift, and the employee on the

following shift comes out early; or the Foreman may move the employee to balance overtime.

This, however, does not mean that overtime will be paid if it is possible to work a classified

Relief employee on this shift at straight time.

14. All scheduled overtime hours for Saturday and Sunday shall be posted on Thursday prior to

the end of the first shift. Should the Company fail to provide this notice, scheduled employees

who refuse to work will not be charged this overtime. If the Company has posted (or

scheduled) incorrectly, notification must be given to the Company by Thursday or by the end

of the first shift Friday for employees who were not present on Thursday. If the Company is

not notified in this time, no employee shall be aggrieved. In the event an employee who is

scheduled, and has not refused the overtime, fails to report for work, that employee shall be
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charged with two (2) times the overtime hours. When the employee scheduled does not report

for work, other classified employees will be called, and if no classified employee is available,

any qualified employee may be used.

15. (a) Twice a year, in January and July, the Company will post an overtime signup list.

Any employee who signs the list will be eligible for overtime opportunities.

Employees who do not sign will not be considered for overtime, and will be charged

with a refusal for all overtime worked.

(b) Overtime opportunities for employees who sign the list will be governed by the other

provisions of this Article. However, employees who refuse 75% or more of overtime

opportunities shall have no basis to grieve the failure to offer overtime or equalize

their overtime.

16. At its option, the Company may assign an employee who has started repair work on straight

time, and who agrees to continue working, to complete the assignment on overtime. Once the

assignment is completed for the day, the normal overtime distribution procedures under this

Article apply.

17. Holder of relief jobs shall share in the overtime of all the jobs they relieve.

18. All overtime repair work will be done by "C" Maintenance unless no one is available, at that

time the "B" Maintenance will only be called for overtime if there is welding work to be

done.

19. The Company agrees to schedule labor overtime in the following order:

• Material Handler /Laborers

• System Utility /Laborers

• System Utility

• Relief Operators

• Any qualified employee

ARTICLE XI
SENIORITY

Definition/Probationary Period

A. Seniority is defined as the length of service with the Company.

B. The first sixty (60) work days of employment shall serve as an employee's
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probationary period. Probationary employees will acquire seniority after completion

of sixty (60) work days of continuous employment with the Company. At the

completion of said sixty (60) work days, the employee will be placed on the seniority

list with his/her seniority date being the first day of the sixty (60) work day period.

Probationary employees are employed at will, and have no recourse to the grievance

and arbitration procedure if they are discharged.

C. The Seniority Roster, or record of dates of employment, which is attached hereto, shall

be used during the life of the Agreement and will include all employees with sixty

(60) days or more of continuous service.

D. Upon request and as often as quarterly, the Company shall within a reasonable time

period provide the Union with an updated seniority list.

2. Loss of Seniority

A. Seniority sfiall be lost for any of the following reasons:

1. Resignation
2. Discharge for just cause

3. Failure to report to work for three (3) consecutive work days without notifying

the Company

4. Retirement

5. Failure to return from leave of absence within five (5) working days after the

leave, unless excused in writing.

6. Layoff of in excess of forty-eight (48) months for any employee on the

seniority roster.

7. Failure to return from layoff within five (5) days of notification by Certified

Mail to the employee's last address on record. If the employee is ill, this

period will be extended until the employee has recovered, provided that

medical verification may be required; and further provided that the employee

has responded to the recall notice within 48 hours after its receipt.

ARTICLE XII
LAYOFF AND RECALL

1. Reduction of Forces and Layoff

A. The Union Policy Committee shall be notified two (2) weeks in advance, in writing, of

all jobs to be abolished. Where less than all the jobs in a classification on a particular
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shift are to be abolished, any temporary jobs will be abolished first, and the remaining

jobs on that shift will be abolished in the inverse seniority order of the employees

occupying them.

B. Employees will be laid off in the inverse order of their seniority, provided that he

remaining employees have the requisite skill and ability to perform the remaining

work. In applying this provision, the Company will retain a more senior employee

who can qualify for the job within 15 days, with the exception of the craft jobs

(electrician, mobile maintenance, and plant maintenance) and the kiln operator and

assistant kiln operator jobs, before retaining a junior employee already possessing the

requisite skill and ability. To be eligible to test for a craft job, the employee must

have previously held the job. To be eligible to qualify for the kiln operator and

assistant kiln operator jobs, the employee must meet the qualifications described on

the job posting.

C. Except in emergencies, the Union Policy Committee shall be notified one (1) week in

advance, in writing, of any layoffs.

2. A. At such time as the Company decides to end layoff, it shall recall laid off employees in

the order of their seniority, provided they meet the required qualifications of the job, as

specified on the job posting, and the following additional requirements for the craft jobs

(electrician, mobile maintenance, and plant maintenance) and the kiln operator and assistant

kiln operators jobs. To be eligible to test for a craft job, the employee must have previously

held the job. To be eligible to qualify for the kiln operator and assistant kiln operator jobs, the

employee must meet the qualifications described on the job posting. If the employee meets

the above required qualifications, atraining period will be provided as specified on the job

posting.

B. The Company will specify, as best if can, the expected duration of the work for which

the employees are being recalled. Employees who have secured employment

elsewhere will not be expected to accept a recall of less than four (4) weeks' duration.

Employees who are unemployed at the time of the recall will return to work

immediately.

C. An absence caused by illness or injury shall not be construed as a lay-off in the above

application of the term.

Underground mine training opportunities
All current (as of June 1, 2006) bargaining unit employees, who have not previously
taken the underground mine training will be allowed another opportunity to do so. For
those bargaining unit employees who have already received underground mine job
training, they will keep and retain the provisions listed below for the duration of the
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agreement.

(a) A signup list will be posted for those employees who wish to become
qualified as a Utility Miner.

(b) As temporary jobs (for relief of absences of one week or more) in the mine
open up, employees on the signup list will be assigned to such jobs on the
basis of seniority (no bidding). When the most senior employee is qualified or
disqualified, the next temporary job will be assigned to the next most senior
employee on the list.

(c) If an employee on the list declines a temporary job assignment, his name will
be removed from the signup list.

(d) Employees working on temporary jobs will receive the rate of such jobs.

(e) Employees who become qualified will be eligible to bid on Utility Miner or
Crusher Operator vacancies upon implementation of the new kilns; and those
who have not qualified will not be considered for such vacancies.

ARTICLE XIII

POSTING OF JOBS

A. Filling of vacancies

1. When new classifications are created or the Company has determined that a

vacancy has occurred, a description of the classification, hours or shift, required

qualifications, and wage rate will be posted Thursday afternoon until the following

Tuesday noon.

2. Employees desiring to make application for a posted job will stamp the time on their

application blank at the clock and deposit it in the box provided.

3. (a). At the expiration of the posting, the job will be awarded to the most senior

applicant who satisfies the requirements of the job. Qualification for the job shall

consist of the requirements specified on the j ob posting. The successful bidder will be

entitled to the training period specified on the job posting. The successful bidder will

receive the higher rate of pay after 14 days. The successful bidder will be moved

within 45 days; except for bidding in or out of stationary maintenance, mobile

maintenance, electricians, kiln operators and kiln helpers.
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(b). When the Company exercises its right to change the qualifications of a job, it
shall, upon request, meet with the Union Policy Committee to discuss questions
related to such change.

4. At any time during the training period the Company may determine that the employee

is not suitable for the j ob; and in such event he shall have the option of returning to his
former job or bidding on another job. The employee and the Chairman of the Union
Committee will be notified in writing of the Company's decision.

5. If during the training period the employee decides to disqualify himself, he shall have

the right to return to his former job. If he does so, however, he shall be ineligible to
bid on another j ob for one (1) year.

6. An employee off due to illness or injury will be permitted to bid for posted jobs as

provided in this Article.

7. If the most senior bidder is not awarded the job, the Union may request a trial period
of a reasonable length of time to determine the senior employee's qualifications for
the job, except for craft jobs (electricians, mobile maintenance, plant maintenance).

8. Where an employee is removed from a job as a result of a contested disciplinary
action, any resulting vacancy and subsequent vacancies created shall be posted as
temporary until the dispute is settled as provided in the grievance procedure. The
temporary vacancies will be covered in accordance with the procedures set forth in
paragraph 22 of this Article.

9. During a calendar year, an employee may bid a maximum of three (3) jobs. This
includes all jobs whether they be downgrading, upgrading, or lateral bidding. Upon
accepting any one of the three bids, a successful bidder shall not bid on another job for

at least four (4) months, unless he has been previously trained and qualified for the
bidded job. After exhausting the three bids, however, an employee may seek an
exception to this rule by making a request to the Company through the Policy

Committee.

10. An employee may not bid back into his/her job classification for a period of thirty (30)
days.

11. An employee bidding on a job will not be permitted to withdraw that bid after the job

has been awarded.
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12. When new jobs are created, or changes are necessary in the job requirements of a
classification, they shall be discussed by the Union and the Company for the purpose
of negotiating a wage rate and they shall be posted in the same manner as other jobs.
If no agreement can be reached on a rate, the question will become a grievance,
beginning with Step Two. However, such disagreement shall not preclude the
Company from posting (and filling) the job and assigning a rate. Such rate may be
adjusted retroactively, depending on the outcome of the grievance procedure.

13. When j obs are vacated, the Company will notify the Union in writing within one (1)
week of the Company's intention regarding such vacancy.

14. In the event it becomes necessary to reactivate a job in less than six (6) months, the
Union Policy Committee will be so notified. When it becomes necessary to reactivate
jobs which have been discontinued for less than six (6) months, the employees who
held the jobs prior to their discontinuance and who are on the active payroll will be
given an opportunity to return to these jobs without bidding.

15. Each job shall be given and retain a definite name and qualifications.

16. Changing the "hours" or "shift" of a job bid, with the exception of training, shall
require the job to be reposted.

17. If the Company is not able to find an employee who can meet the job requirements,
then the Company may go outside of the regular employees' roster to fill the job, or
may post for training.

18. If there is no qualified bidder for a posted job vacancy, the Company may, at its sole
discretion, do any of the following:

a. Draft an employee who is willing to take the job; or

b. Draft the employee with the least seniority who does not hold a regular job; or

c. Hire a new employee.

19. When the Company fills a job in accordance with the above paragraph, the employee
will hold it with the same rights as a bidder.
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20. Jobs may be posted for Relief employees to be used when needed to take care of

vacations and absences in the plant, and when additional shifts are needed. When not

working in a specific job classification, Relief employees shall be assigned to jobs no

differently than any Laborer. Assignments will be made on the basis of seniority,

except for the limited purpose of ensuring that Relief employees maintain the skills to

perform all of the responsibilities included within their job description.

21. If the holder of a Relief Job works thirty (30) days in a classification where an

employee's classification has been abolished, his/her classified job will be reactivated

immediately.

22. When it is clear that an employee will be absent from his job for four (4) weeks, or

more, the job may be posted on a temporary basis. If the Company decides to abolish

the temporary job, the employee who has filled it on a temporary basis will return to

his/her former job, which is the last job he held unless that job becomes permanent".

At such time as it becomes clear that the permanent job holder cannot or will not

return, and the Company determines to make the job permanent, the employee filling

it on a temporary basis shall have the option of retaining the job or returning to his

former job.
The union and the company agree on definition of "former job" Former Job =last job

held except if that job becomes permanent. Example If Joe bids on temporary job #1

and then bids onto temporary job #2 and job #1 becomes a permanent job, the man
currently holding job #1 is the only one who has rights to it Joe loses all rights to the
possibility of having job one permanent when he bids on job #2 although if the

employee comes back to work on job #2 and job #1 is still being worked on a
temporary basis then Joe has the right to go back to job #l.

23. The following Relief jobs will be recognized to cover necessary weekend operations:

• Kiln Operator Relief (12 hr shift)

• Relief Operator

• System Utility Relief Specialist

24. Relief employees maybe scheduled off one (1) day during the week to work Saturday

at straight time.

25. If work of a higher paid classification isrequired of anemployee, he/she shall receive

the higher rate of pay for the continuous shift, but if he/she is required to fill

temporarily the place of another employee receiving a lower rate of pay, his/her pay

shall not change.

-20-

JA000426

USCA Case #16-1249      Document #1644983            Filed: 11/07/2016      Page 430 of 528



26. The "Front End Loader /Truck Driver" job posting will be changed to "Front End
Loader". Such changes will not result in the re-posting of this job.

27. If an employee is awarded a temporary job that employeewill continue to schedule his
vacation in the department where his permanent job is. The scheduling will be done as
part of the normal January vacation scheduling within their permanent department.
However, if in the course of the year the temporary job becomes permanent and the
employee in that temporary position exercises his right to fill the permanent position,
he must reschedule into the remaining slots in this new permanent work group.

28. When an employee is awarded a job he will begin receiving the new rate of pay after
two weeks if he has not been moved into the new job, unless the old rate is higher. If it
is decided that the temporary employee is not able to be moved back when the
permanent employee returns, after two weeks, he will be paid the higher rate of his
permanent j ob.

29. When there are two or more temporary jobs within a department and an employee
returns from leave the least senior man will return to his permanent job, unless one of
the more senior temporary men wants to return to his permanent job.

30. The following maintenance jobs will require a welding test:
• Class "B" Stationary Maintenance
• Class "B" Mobile Maintenance
• Class "A" Mobile Maintenance
• Stationary Maintenance Technician
• Mobile Maintenance Technician

Unless the following qualifications are met:
• An employee who is currently holding one of the listed maintenance positions;

and/or
• An employee who has held one of the listed maintenance positions within the last 6

months

The welding tests will consist of the following test positions; each position must pass both
a root and a face bend test:
• Flat
• Horizontal
• Vertical

If an employee takes the required welding test and fails, before the employee will be
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eligible to take the test a second time, the employee must demonstrate to the company that
he/she has received additional training. After the proof of additional training, the company
agrees to pay for the second welding test, pass or fail. If an employee wishes to take the
welding test a third time, the company will only pay for the test if the employee passes. If
the employee fails, the employee will be responsible to pay for the test.

ARTICLE XIV
ADDITIONAL TEMPORARY HELP

When additional temporary help is needed within a job classification on a particular

shift, the Company may use any qualified employee who is working on that shift to

provide such help, regardless of that employee's job classification. Employees
transferred will receive the rate of the job performed or their classified rate; whichever

is greater, for the entire day or shift.

2. Employees will be able to specify work that they are not physically able to perform on

a temporary assignment. Any dispute as to the employee's physical ability shall be
resolved by a physician designated by the Company (at no expense to the employee)
and subject to the Grievance Procedure.

Employees will not be moved among different job classifications as a disciplinary
measure, as a method of harassment, or for any reason unrelated to the need to
perform the work.

4. When additional bagging is required due to spot market increases, the Company
will canvass the work force. If the Company can not get sufficient, continuous
coverage for the entire shifts the Company will hire temporary employees for not
longer than three (3) months duration. In the event the Company needs temporary
help in the bagging department, a temporary employee can be used fora 9aday
period. If the need continues for more than the 90-days, the temporary employee
will be hired and the previous 60-days will count as the probationary period and
the temporary employee will be required to join the union on the 91St day. No piggy
backing of the temporary employees and no more than 40-hours a week for the
temporary employees.

ARTICLE XV
PROMOTIONS OUTSIDE THE

BARGAINING UNIT
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When an employee is promoted by the Company to a salaried position not under the jurisdiction

of the Agreement, his/her name shall be removed from the Seniority Roster. If, in the sole

discretion of the Company, the employee is returned to a bargaining unit position, his/her

seniority will be determined by the date of his/her employment less his/her service as a salaried

employee, as long as it doesn't displace a bargaining unit employee. This provision is retroactive

in application to all present salaried employees who have previously been promoted as outlined

herein.

ARTICLE XVI
WAGES

A. Wage Scale

The Wage Scale for all Labor Grades is set forth on Page 20 of this Agreement.

B. Shift Differential

1. A forty cent ($.40) per hour premium will be paid employees when working on second (evening)

shift, and a fifty cent ($.50) per hour premium will be paid employees when working third (night)

shift. Except as provided below, shift differential shall be used in computing pay for overtime

hours worked.

2. Vacation pay and holiday pay will include shift differential.

Shift differential will be computed on overtime.

WAGE SCALE AND INCREASES

Labor
Grades Labor Title

3 I Material Handler [1~1ame c1~~~ab~~roz~ Co~tractozs]

4 Mill Operator

Forklift Operator

Plant Utility Specialist

6/1 /05 6/1 /06 6/1 /07 6/1 /08 6/1 /09 6/1 /10

$0.70 $0.55 $0.55 $0.55 $0.55

$13.62 $14.32 $14.87 $15.42 $15.97 $16.52

$14.27 $14.97 $15.52 $16.07 $16.62 $17.17
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Front End Loader Operator

Hydrate Operator

5 Systems Utility

Crusher Operator

Utility Labor 
$14.83 $15.93 $16.48 $17.03 $17.58 $18.13

Stationary Maintenance "C"
[Nazn~ ~han~~ from C'
Maint~nanc~]

6 Utility Miner

Utility Miner/Mine Rescue

Utility Miner/Blaster

Utility Miner/Electrician

Stationary Maintenance "B"
[Naz~z~e Ck~angc fiozn
Millwribht/Iai~s~l I!/Iechani~ T~] $16.23 $16.93 $17.48 $18.03 $18.58 $19.13

Electrician "B" [~1azx1~ c1~an;~
~x 0~2~. ~~~'.+~i~Z~~i~~.~ GGj?99~1Vd~.AAWxZ~1~.~,19

Mobile Maintenance "B" [N~n~e
~hang~ fxom l~il~wrigl~t/I~i~s~l
1Vlechaz~i~ "T3"]

7 Mobile Maintenance "A" [Nape
change froze ~i~s~l I~,~chanic
G6 ̂  99~

rA $17.58 $18.28 $18.83 $19.38 $19.93 $20.48
Assistant Kiln Operator [~Ih~~
I~il~~ 7 is on line]

8 Mobile Maintenance Technician

Kiln Operator

Stationary Maintenance $18.08 $18.78 $19.33 $19.88 $20.43 $20.98

Technician

Electrician Technician

ARTICLE XVII

PENSIONS AND INSURANCES

A. Pensions

A company financed funded pension plan containing benefits and provisions as fully

described in Supplement "A" which will be attached hereto and made a part of this

Agreement became effective July 1, 1950.
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2. The Company agrees to recognize a Union committee of two (2) members which shall

be entitled to confer with the Company's representative and discuss the operation of

the Pension Plan, including the right to ascertain relevant figures and other

information concerning the application of the plan to the employees covered by this

Agreement.

3. It is understood and agreed that the operation of the Pension Plan is subject to the

grievance procedure provided in this Agreement.

B. Insurance

1. The Company assumes full payment of the premiums on Life Insurance and Sickness

and Accident Insurance, as described in Supplement "B," or its equivalent, which will

be attached hereto and made a part of this Agreement.

2. The Company assumes full payment of the premium for group health insurance (See

Supplement B).

ARTICLE XVIII

MILITARY SERVICE

1. Employees leaving their jobs with the Company because of being called to, or volunteering

for, a first enlistment in the military service of the United States, will retain their seniority on

the job they left. Any question of fitness or qualifications shall be a matter for settlement

between the Union and the Company.

2. Employees who are reinstated will be eligible for a vacation in the vacation year in which they

resume active employment, and will be given credit for time in military service when

computing vacation eligibility. Active employment of at least ninety (90) days immediately

preceding vacation time will be required.

ARTICLE XIX

VACATIONS WITH PAY

1. To be eligible for vacation, an employee must have performed work for the Company in the

calendar year in which it is taken.

2. One (1) week's vacation with pay shall be granted to those employees who have been regularly

employed by the Company for one (1) year or more, on or after their anniversary date of

employment.

3. Two (2) weeks' vacation with pay shall be granted to those employees who have been

regularly employed by the Company for three (3) years or more, on or after their anniversary

date of employment.
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4. Three (3) weeks' vacation with pay shall be granted to those employees who have been
regularly employed by the Company for ten (10) years or more, on or after their tenth
anniversary date of employment.

5. Four (4) weeks' vacation with pay shall be granted to those employees who have been
regularly employed by the Company for fifteen (15) years or more, on or after their fifteenth
anniversary date of employment.

6. Five (5) weeks' vacation with pay shall be granted to those employees who have been
regularly employed by the Company for twenty-five (25) years or more, on or after their
twenty-fifth anniversary date of employment. This section applies only to those employees
whose twenty-fifth anniversary date of employment occurs on or before October 31, 1994.
The previous limitation shall become inoperative as of January 1, 2003.

7. An employee may take one (1) of his vacation weeks a single day at a time, at the employee's
option, provided he gives appropriate notice to his foreman. Single-day-at-a-time vacations
shall be scheduled in accordance with seniority. However, such days may not be scheduled
until all employees have used the opportunity to schedule their full weeks vacation.
If an employee has four (4) or more weeks of vacation they may take two (2) weeks of single
day at a time vacations. The first week of single days must be used by August 31St. Any days
of the first week not used by August 31St will be paid out. The second week of single days
must be taken by March 31 St of the following year. Any remaining days following March 31st
will be paid out.

8. Vacation pay per week shall be determined by multiplying the employee's hourly rate times
that employee's average weekly hours for the preceding calendar year. The minimum vacation
pay shall be forty (40) times the employee's base rate for each vacation week. When an
employee is off work on a lost time accident or S&A for a period of seven (7) days or more,
the time off shall be deducted from the fifty-two (52) calendar weeks for purposes of
determining weekly hours.

9. Material Handlers are entitled to one (1), two (2), three (3), four (4), or five weeks'
vacation with pay, as the case may be, computed on the basis of 2% of the previous year's
gross wages, plus any intervening wage increases.

10. When an employee is laid off, he/she will be given the option of receiving his/her vacation
pay, or holding the vacation. If he/she decides to hold the vacation, it will be held for up to
ninety (90) days, at which time a determination will be made as to the extent of the lay-off. If
it is determined that the employee will not be recalled in the calendar year, then the employee
will be paid for all ofhis/her vacation. If, however, it is anticipated that in the near future the
employee is to be recalled, the Company will continue to hold such vacation.
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11. When an employee who is eligible for a vacation dies, his/her current unused vacation will be

paid to his/her estate.

12. Vacation year shall be on a calendar year basis, and shall be from January to December 31.

13. For purposes of calculating entitlement to vacation pay, all sick leave for which an employee

is paid (this includes Sickness-and-Accident benefits) shall be considered as time worked.

14. For purposes of calculating entitlement to vacation pay, time for which an employee receives

Workers' Compensation up to a total of six (6) months, shall be considered as time worked.

15. Each year, the Company will conduct a vacation canvass. The Company shall canvass the

work force for vacation scheduling prior to or by the 30th of January each year, and shall post

the schedules in the departments no later than February 15 of each year.

Insofar as practical, seniority shall govern selection of vacation weeks in the various

departments. The Company, however, reserves the right to limit the number of vacations in

any weeks in order to plan efficient operation.

16. Employees exercising their choice for the second, third, fourth, or fifth week's vacation must

not "bump" an employee of lesser seniority from his/her first choice.

17. An employee who fails to advise the Company of his/her preference for vacation time when

the annual vacation canvass is conducted will be assigned a vacation date by the Company.

18. Employees bidding into a new department after vacations have been scheduled will not be

permitted to disrupt their new department's vacation schedule, but will have to fit their

vacation into the new department's schedule.

19. When an employee's job is abolished because of a reduction of forces, he/she will be

permitted to maintain his/her vacation schedule that was in effect prior to the job abolishment.

20. Employees who voluntarily quit after qualifying for vacation will be granted any unused

vacation, provided they have given the Company at least two (2) weeks' written notice of their

intention to quit.

21. Employees will not be required to perform work during their vacation period

22. Each maintenance branch (Mobile Maintenance, Plant Maintenance and Electrical

Maintenance) will maintain its own vacation schedule.

23. If an employee wishes to cancel a full week vacation the Company will post it and it will

be granted to the most senior employee. If an employee wishes to cancel aday-by-day
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vacation (or less than one week) the Company will not be required to post it. It will be

granted on a first come first serve basis.

ARTICLE XX

LEAVE OF ABSENCE

A leave of absence shall be granted to any employees on the Seniority Roster who leaves the

Company to take a position with the International Union of which the local Union is a

member. All other leaves of absence must be by mutual consent of the Union and the

Company.

2. All leaves of absence will be reviewed at least once a year.

ARTICLE XXI

GRIEVANCES

1. The Union or any individual employee or group of employees may submit grievances to the

Company. All grievances will be processed as provided herein.

2. First Step. A meeting among the aggrieved, the foreman involved, and a member of the

Union Grievance Committee will be held within eight (8) days of the event being grieved.

Within seven (7) days of the First Step meeting, the foreman shall provide the Company's

answer to the grievant or his committeeman.

3. Second Step. If no satisfactory settlement is reached under the procedure provided in the

First Step, the aggrieved has up to seven (7) days after the First Step answer to reduce the

grievance to writing, sign it and have it co-signed by a Union representative, and present it to

the Company. Within thirty (30) days after the receipt of the written grievance a

representative of the International Union will be notified by the Union Committee and a

meeting will be arranged to consider the unresolved grievance with the representatives ofthe

local Union and the Company officials. In grievance meetings involving two (2) or more

weeks of suspension or discharge, either party may request that the grievant attend the Second

Step meeting and, if such a request is made, the grievant shall attend. In the event there is a

factual dispute regarding the circumstances giving rise to the grievances, the parties agree to

reschedule the Second Step Meeting, and the foreman and grievant will be required to attend

the rescheduled meeting.

4. Answers to all grievances that have been discussed at the Second Step will be submitted in

writing by registered mail to the grievance committeeman chairman and electronic mail to the

rest of the grievance committee within twenty-one (21) days of the Second Step meeting.

5. When an employee on the Seniority Roster is discharged for cause, the Union shall be notified

of the reason, in writing, within twenty-four (24) hours of the discharge.
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6. The Company shall notify the Grievance Committee of all grievance awards and shall pay any

money owed under grievance award within thirty (30) days of the resolution of the grievance.

7. Arbitration. If Step Two is unsuccessful in resolving the grievance, the Union may request,

in writing, that the question be submitted to arbitration under the Voluntary Labor Arbitration

Rules, then obtaining, of the American Arbitration Association within sixty (60) days of

receiving Company's written reply.

8. The parties agree that the arbitrator will not hear more than one grievance at a time, unless the

number of grievances pending arbitration is five (5) or more, then the parties agree that the

arbitrator will hear at least two (2) grievances at one series of arbitration hearings.

9. The Arbitrator shall have no jurisdiction to arbitrate any grievance which would involve the

negotiation, modification, or amendment of any provisions of this Agreement. However, any

written letters of agreement are subject to arbitration.

10. The cost of the Arbitrator, and the administrative fees and expenses, will be shared equally by

both parties.

11. The expenses of witnesses for either side shall be paid by the party producing such witnesses.

12. The decision of the Arbitrator shall be final and binding on both parties.

13. The Company agrees to permit grievants to attend grievance meetings for the purpose of

testifying when deemed necessary by both the Company and the Union. In addition, the

Company will make a maximum effort to resolve grievances at the earliest possible step of the

grievance procedure, provided the Union Committee is given the authority to resolve

grievances at the same step without referring them to membership meetings.

14. All grievance meetings shall be held on Company time and Second Step meetings shall be

held during the first (day) shift. Neither party will unnecessarily prolong said meetings.

15. The parties intend that the time limits prescribed in this Article shall be strictly adhered to.

The Union's failure to do so shall have the effect of automatically withdrawing the grievance;

the Company's failure to do so shall have the effect of automatically sustaining the grievance.

16. The Company will recognize a Policy and Grievance Committee of up to seven (7)
employees, at the discretion of the union, with equal representation of the Pleasant Gap
departments and one from NTS; for example: 2-plant, 2-mine, 2-maintenance, 1-NTS. The
Committee will be reduced by the number of representatives from NTS when that location
shuts down. The size of the Union Committee shall be the same for negotiations,
grievances, and policy meetings.
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ARTICLE XXII
NO STRIKE - NO LOCKOUT

There will be no strikes, including sympathy strikes, slowdowns, picketing interruptions, or
stoppages of work by the Union, its members, or its agents. There will be no lockouts by the
Company or its agents.

ARTICLE XXIII
PAY DAYS

1. The Company will issue paychecks once a week on an established day. The Union will be
notified in advance of any change in this day. If there is a shortage in an employee's pay of
eight (8) hours or more and the employee brings it to the attention of the personnel
department, the Company will have a special check made up for the shortage. If there is a
shortage of less than eight (8) hours, the shortage will be made up in the next pay period.

2. New employees, hired after 6/ 1 /06, will be required to coordinate with the Company the direct
deposit of their paychecks into an appropriate bank account or comparable account.

ARTICLE XXIV
BULLETIN BOARDS

The Company agrees to allow the proper officers of the Union, who are employees of
Graymont (PA) Inc., to use one (1) designated section of the bulletin boards of the plant for posting
Union notices.

ARTICLE XXV
SAFETY AND HEALTH

1. A Joint Safety and Health Committee shall be established consisting of four (4) members, two
(2) appointed by the Company and two (2) appointed by the local Union.

2. The Committee shall investigate all accidents and shall hold regular monthly meetings for the
purpose of reviewing causes of accidents and to make suggestions and recommendations to
the Company with respect to the health and safety of the employees.

3. The bargaining unit employees will have the right to red tag any piece of equipment that
violates Federal or State laws concerning safety (MSHA, DEP). The equipment must be
properly repaired prior to returning to service.

4. The Company shall pay the Union members all wages lost due to attendance of Safety
Committee meetings, investigations, or while accompanying any State or Federal agent
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inspecting, touring or investigating the work area, or attending any pre- or post-inspection

conferences.

5. An employee who believes his/her job presents a hazard to his/her safety or health may

request an immediate review of that job by the Joint Safety and Health Committee. If the

Committee determines that said job is a hazard to his/her safety or health, then the employee

shall not be disciplined or discharged for refusing to work on such job which might endanger

his/her health or safety.

ARTICLE XXVI

DRUG &ALCOHOL POLICY

The Company will implement and enforce the Drug &Alcohol Policy dated

May 31, 2006.
The Company reserves the right to amend the policy only in response to changes in

state or federal regulations.

ARTICLE XXVII
MAINTENANCE PROGRESSION TRAINING PROGRAM

1. Entry level (start out at the lowest level) (total of four levels) Class "C", Class "B", Class

"A" and Technician
2. Testing: Written, Hands On and Welding (if applicable)
3. Training time offered between Class "C" and Class "B" is one year.

4. Training time offered between Class "B" and Class "A" is two years.

5. Training time offered between Class "A" and "Tech99 is three years.

6. If the candidate fails to pass any part of the Class "C" or the Class "B" exams, after

reaching the specified time limits, they will be disqualified from the program and the

position will be re-posted as a Class "C".
7. A candidate may choose to wave the time limit and take the higher exam without being

penalized or disqualified. Once Class "A" is achieved, their will be no disqualification for

failure to pass the Tech. position and the candidate may retake the exam at his discretion.

8. Any employee holding a maintenance position when this program goes into affect

will be "Grandfathered" and it will be the employees option weather or not to
enter the program. However, if the choice is made to enter the program, the
employee will then fall under the same criteria as anyone else entering the
program as described in this proposal.

9. The company encourages its employees who wish to go into the maintenance
program to seek training programs that are work related. These programs must be
approved by the plant manager. If after three months into the program,
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the employee can produce to the plant manager proof that he has passed all
of the required exams along with an invoice stating the amount that the employee
has paid out of pocket, the employee will be reimbursed and the remainder of the
approved training will be paid buy the company.

Applicable jobs:

Mobile Maintenance
Stationary Maintenance
Electricians

ARTICLE XXVIII
MISCELLANEOUS

Planned overtime on Saturdays) and Sundays) involving welding on mobile equipment will

be performed by welders. Incidental welding will continue to be performed by mobile

mechanics as it is now performed.

2. When, at the direction of a foreman, an employee is required to work at least fifteen (15)

minutes in excess of his/her scheduled hours any one day, the Company guarantees the

employee a minimum of one (1) hour's pay at the applicable overtime rate.

3. In the event up-rated jobs are available, qualified employees in the classification shall be

given the preference for such openings in seniority order. Scheduled employees must make

their request before the schedule is posted and a qualified employee must be available to cover

the senior employee's job on straight time.

4. When an employee works three (3) hours overtime following his scheduled shift, a meal will

be provided (consisting of soup or salad, main course and drink; or breakfast), unless an

employee was given more than twelve (12) hours notice. Employees called out prior to their

scheduled shift will receive a meal at the end of said four (4) hours and every four (4) hours

thereafter. No more than two (2) meals will be provided during any consecutive hours

worked. For the purposes of this section, an employee is not on "call-out" if he is given two

(2) hours' notice prior to the time he is to report to work. The employee will have the option of

a hot meal or one (1) hour of straight time if given less than twelve (12) hour advance notice.

5. When an employee's job is abolished, he may exercise his seniority within seven (7) calendar

days to replace any junior employee in the labor pool.

6. The Company agrees that if it starts up a lime industry operation directly related to the former

Bellefonte Lime Mining Operation within afifty-mile radius, employees on the Seniority

Roster will be given first preference for employment and it will recognize Local Lodge D-92

as the bargaining agent. The Company recognizes that jobs of such new operation will be
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filled on the basis of qualifications and seniority and that existing employees will be given the

opportunity to fill such newly created jobs through bidding. The terms of this section apply

only if the Company creates a new lime industry operation. It does not apply if the Company

purchases or acquires an existing lime industry operation.

7. Employees who work the last shift of the week (e.g., 6:00 p.m. Sunday - 6:00 a.m. Monday)

and also work the first shift of the following week (e.g., 6:00 a.m. - 6:00 p.m. Monday) shall

be paid at time and one-half for the latter shift.

Customer trucker drivers will not be permitted to do repairs on Graymont (PA) Inc.

equipment.

9. Mechanical work on pumps and pipes inside the pump house on overtime shall be offered to

the low man in the maintenance classifications (A, B, and C) before any other employee is

offered the overtime work.

10. Retirees between age 62 and 65 will be able to continue the Company's Group Health Plan at

the Company's expense through the end of the month in which they turn 65.

11. An employee will not suffer a loss of straight time wages as a result of taking a Company

required physical examination.

12. The Company's obligation to call an employee is limited to telephone numbers listed with the

Company.

13. When an employee's job is shut down, the Company will make every effort to assign the

available work to qualified employees on the basis of seniority. The Company will not be

penalized for errors in the administration of this clause.

14. Trailer jacks used to support flatbed trailers for bag loads will not be bargaining unit work and

employees who are members of the Union will not be asked to do this work.

15. Policy on backloading:
a. If the order is for one (1) ton or less, the truck driver may back load

himself.

b. If the order is for more than one (1) ton, one of our employees must do

the back loading, but the truck driver can help.

16. When it is necessary for employees to use their personal vehicles to drive from one facility to

the other during the course of their shift, they will receive a mileage allowance in accordance

with IRS regulations.

17. Employees who are awarded Maintenance jobs will receive an initial tool allowance of

$200.00 and thereafter a tool allowance of $200.00 each calendar year, so long as they

remain in a Maintenance position. The annual tool allotment shall become effective

January 1 each calendar year. The tool allotment will only be paid if employees can
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present receipts indicating that they have spent money for tools that year to be paid by that

$200.00 allotment.

18. The Company will reimburse time missed and mileage up to two (2) employees per year to

take Blasters or Foreman's tests provided they pass the test. Employees who volunteer will be

selected on the basis of seniority. If there are no volunteers, and the Company assigns an

employee or employees, it will pay all expenses.

19. Time spent attending any Company required training program or any Company required

meeting will be paid at the employees' base rate. However, attendance at Annual Refresher

Training will be paid at the employees' vacation rate.

ARTICLE XXIX

USE OF OUTSIDE CONTRACTORS

1. All work normally and customarily performed by members of the bargaining unit shall

continue to be performed by members of the bargaining unit. For purposes of this section the

term "subcontract" shall include any work performed on premises by outside contractors.

2. The Company may subcontract work where the Company; lacks the necessary equipment to

perform the work in a productive manner, where members of the bargaining unit are not

reasonably capable of doing the work due to the scope, timing, or economic feasibility; or,

where the employees lack the skill or ability.

3. The Company may subcontract work, after canvassing the list of qualified bargaining unit

employees, where they require a temporary increase in the work force due to an unanticipated

event or condition that threatens to curtail production.

4. The Company may subcontract work associated with any new construction projects.

5. Company will install /operate trucker self-loading facilities, where outside contract drivers or

bargaining unit employees will load the customer trucks.

6. The Company agrees to meet with the union committee and give written notification, unless

an emergency situation arises, to advise them of the intent to use outside contractors. The

scope of the meeting will be to review the nature and timing of work, availability of

equipment and employees, and commitment by employees to perform the work. If it is agreed

that the work in question can be performed successfully and within the required time frame by

the bargaining unit employees the Company agrees to do so. Contractors, except when

performing new construction, will not operate company mobile equipment; bargaining unit

employees will do so.

7. The Company may subcontract work if to do so will not result in the layoff of bargaining unit

employees or failure to recall qualified bargaining unit employees already on layoff The
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Company will not utilize subcontracting to avoid hiring additional bargaining unit employees.

ARTICLE ~:XX
DURATION OF AGREEMENT

1. This Agreement shall become effective June 1, 2006, and shall continue in effect until May
31, 2011, and each year thereafter, unless sixty (60) days' notice is given in writing by either

party prior to any expiration date. Such written notice shall contain any changes or

amendments desired. Only such changes or amendments as are contained in the written

proposals shall be discussed by the conferees. Retroactivity applies only to pension benefits,

to S/A benefits for employees with claims after June 1, 1997, and to mileage reimbursement.

2. Upon the signing of this contract, all letters on the side, which are contrary to this contract,
shall be null and void.

3. This Agreement shall be binding upon any successor/assignee for the duration of this
Agreement.

4. The Company will provide copies of SPD's for Medical, Dental, Pension Agreements and

copies of the Labor Agreement to all employees.
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ARTICLE XXXI

TOTAL INTEGRATION

This Agreement contains the full and complete agreement between the parties, eliminating all

prior and contemporaneous written or oral agreements or past practices. This Article does not apply

to past practices concerning day-by-day vacations or use of personal holidays.

Signed at Pleasant Gap, Centre County, Pennsylvania, as of this lst day of June 2006.

UNITED CEMENT, LIME, GYPSUM AND

ALLIED WORKERS' DIVISION OF

INTERNATIONAL BROTHERHOOD OF

BOILERMAKERS, IRON SHIPBUILDERS,

BLACKSMITHS, FORGERS AND

HELPERS,

GRAYMONT (PA), INC. LOCAL LODGE D-92
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INCENTIVE PACKING RATES

Rates Rate Effective Date

Per 5/31 /2006 6/1 /2006 6/1 /2007 6/1 /2008 6/1 /2009 6/1 /2010

Pebble 80 Ib. Bag 0.1271 0.130 0.132 0.135 0.138 0.140
Packin
Pebble 80 Ib. 

Bag 0.0636 0.065 0.066 0.067 0.069 0.070
Stackin
Pebble 50 Ib. Bag 0.1081 0.110 0.112 0.115 0.117 0.119
Packin
Pebble 50 Ib. Bag 0.0539 0.055 0.056 0.057 0.058 0.060
Stackin
Ground 80 Bag 0.1220 0.124 0.127 0.129 0.132 0.135
Ib. Packin
Ground 80 gag 0.0610 0.062 0.063 0.065 0.066 0.067
Ib. Stackin
Ground 50 Bag 0.1030 0.105 0.107 0.109 0.111 0.114
Ib. Packin
Ground 50 Bag 0.0538 0.055 0.056 0.057 0.058 0.059
Ib. Stackin
RKP 80 Ib. Bag 0.117 0.119 0.122 0.124 0.127 0.129
Packin
RKP 80 Ib. Bag 0.0570 0.058 0.059 0.060 0.062 0.063
Stackin
RKP 50 Ib. Bag 0.0997 0.102 0.104 0.106 0.108 0.110
Packin
RKP 50 Ib. Bag 0.0499 0.051 0.052 0.053 0.054 0.055
Stackin
RD 50 Ib. gag 0.02593 0.026 0.027 0.028 0.028 0.029
Packin
RD 50 Ib. gag 0.02593 0.026 0.027 0.028 0.028 0.029
Staeki~
Hydrate 50 Ton 1.19160 1.215 1.240 1.265 1.290 1.316
Ib. Packin
Hydrate 50 Ton 1.19160 1.215 1.240 1.265 1.290 1.316
Ib. Stackin
Bulk Pebble Ton 0.00750 0.008 0.008 0.008 0.008 0.008
Loadin

1. The kiln bag house premium ($0.50/hr.) will only apply to kiln 1, 2, & 3 bag house, except

when it is necessary for an employee to enter a kiln 6 or kiln 7 bag house while the respective

kiln is in operation. Underground mine premium ($0.50) currently in effect at the Pleasant

Gap facility will remain in effect.

2. The Company will purchase one pair of safety footwear per year for each employee. The boot

allowance will be $150.00 per yr. Gloves will be furnished. Old ones should be turned in for

~~ra~z.3~t~~
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3. Ten cents ($.10) a ton additional will be paid for those tons of hydrate loaded on a single

pallet, which are loaded over one (1) ton.

4. Add: an up rate of $0.45/hr will be paid for loading shot-rock in the mine as follows: 0-4

hours - 4 hours pay, 4-8 hours = 8 hours pay.

Employee's responding to the acid treatment emergency response will receive an up
rate of $0.75 /hour.

6. The most senior, qualified (CPR /First Aid certified) employee in each plant and the
mine will receive an up rate of $0.75 /hour for being the Emergency Responder.

SUPPLEMENT A
PENSIONS

1. The Company will maintain for employees covered by this Agreement a pension plan funded

by the Company in accordance with the Employee Retirement Income Security Act of 1974
(ERISA), which will pay:
$26.00/month/year for employees who retire after June 1, 2006; and
$27.00/month/year for employees who retire after June 1, 2007; and
$28.00/month/year for employees who retire after June 1, 2008; and
$29.00/month/year for employees who retire after June 1, 2009; and
$30.00/month/year for employees who retire after June 1, 2010.
To be eligible for the early retirement benefit, an employee must have been actively employed

for ten (10) consecutive years after attaining 52 years of age. "Actively employed" means
being on the active payroll or on a leave approved by the Company or on the seniority roster.

a) Normal retirement will be age 65 and 5 years of service.

b) Early retirement will be age 55 and 10 years of service, but the pension amount will

be reduced by five-tenths of one percent (.5%) for each month by which the starting date of

the pension precedes the member's attainment of age 62. If the pension starts on or after the
member's sixty-second (62nd) birthday, no reduction will apply.

c) Vesting - A member who has completed at least five (5) years of service shall have
non-forfeitable rights to his/her accrued benefit under the Plan.

d) Service -For purposes of eligibility to receive benefits, service shall be defined by the
seniority sections of this Agreement.

2. The Company will provide the plan document and all required documents according to law to
the Union.
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3. The Company will seek a determination from I.R.S. that the plan complies with applicable

E.R.I.S.A. requirements.

4. The Company agrees to recognize a Union Committee of two (2) members, which shall be

entitled to confer with the Company's Personnel Manager and discuss the operation of the

pension plan, including the right to ascertain relevant figures and other information

concerning the application of the plan to the employees covered by this Agreement.

5. It is understood and agreed that the operation of the pension plan is subject to the grievance

procedure provided in this Agreement.

Early Retirement Incentive:

6. a. $4,000.00 bonus at age 62;

b. $2,500.00 bonus at age 63; and

c. $1,000.00 bonus at age 64.

An employee must retire and reach the age requirement during the term of this

Agreement. The Employee must notify the Company of his intent to retire by December 31 of

the year preceding his retirement. The early retirement incentive bonus will be paid on the

day of retirement.

401(k)
1 The Company will provide a 401 k plan for all employees covered under this

agreement. The Company will match employee contributions at the rate of 25% of
the first 6% of employee contributions. The Company's obligations and
responsibilities to employees are controlled solely and exclusively by the plan
documents as amended and the contribution discussed herein is for informational
purposes only.

a. Vesting - A member is immediately 100% vested in his/her contributions to

the plan. Employee plan participants shall have non-forfeitable rights to his/her

accrued Company contributions under the Plan, based upon the following schedule:
After two years of service — 40% of Company contributions
Three years of service — 60%
Four years of service — 80%
Five years of service — 100%

Years of service, as defined under the plan, are years of employment with the
Company, not years of participation in the plan.

b. Service -Employees may begin making contributions to the 401(k) plan as

soon as they have established an account under the plan.

c~3~
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2. The Company, through the plan managing entity, will provide the plan document and

all required documents according to law to the Union.

SUPPLEMENT B
GRAYMONT (PA) INC.

EMPLOYEE INSURANCE PLAN

Sickness and Accident Insurance:

Employees hired on a permanent basis become eligible for the insurance on the

second of the month following the completion of three (3) months' service.

2. No medical examination is necessary unless an employee fails to apply within

thirty-one (31) days after becoming eligible. Employees applying at a later date

will be required to pass a medical examination satisfactory to the Insurance

Company, at their own expense.

Beginning June 1, 2006, Sickness and Accident Benefits for non- occupational

sickness or accidents will be paid for twenty-six (26) weeks at Three Hundred

Dollars ($300) per week. This amount will remain the same for the life of this

contract.

4. Benefits begin on the first day of anon-occupational accident, the first day of a

non-occupational illness when hospitalized, and the fourth day of a non-

occupational illness when not hospitalized. The company shall use all means

possible to insure that this benefit starts paying within fourteen (14) days of the

accident or illness. Failure to do so will result in the company having to advance

payment to the employee the amount of the benefit until such time as the issue is

resolved.

5. Payment will be made for as many separate and distinct periods of disability as may

occur, except that the insurance company may limit the number of twenty-six (26)

week periods of benefits for reoccurrences of the same illness that will be paid during

any calendar year to employees sixty (60) or over.

6. It is not necessary to be confined to your home to collect benefits, but a doctor's

certificate is required.

7. When benefits have been paid for the maximum period, this Sickness and Accident

insurance will terminate and premium payments will cease, eligibility for benefit

,~
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reinstatement shall be governed by the terms of the Sickness and Accident insurance
policy.

Long Term Disability:

8. If an employee becomes totally disabled from work, and subject to medical
verification, the Company will pay a long term disability benefit equal to 60% of the
employees monthly wages based on 40 straight time hours up to a maximum of $3000 per
month.

Life Insurance:

9. Group Life Insurance is available to permanent employees after three (3) months of

continuous service.

10. After completing three (3) months of continuous service, you will be contacted relative

to your interest in the plan. If you want this insurance, merely sign your name to the

application card and give it to your supervisor. No medical examination is necessary unless

you fail to apply within ninety (90) days after becoming eligible. Employees applying at a

later date will be required to pass a medical examination satisfactory to the Insurance

Company, at their own expense.

11. The amount of this insurance coverage is $1,000.00 and will be automatically

increased to $26,000.00 with an additional $26,000.00 accidental death and dismemberment

for non-occupational cases, as outlined in the Master Insurance Plan, upon completion of one

(1) year of service. This amount of $26,000.00 will be in effect while actively employed.

12. No increase in the amount of insurance of any employee shall become effective when

he/she is not actually at work.

13. When an employee is pensioned by the Company, the insurance will be reduced to

$5,000.00 and the Company will pay the entire insurance premium.

14. Upon death, your beneficiary(ies) will be paid either in a lump sum, in monthly
benefits, or a combination of both.

15. Should you become permanently totally disabled prior to becoming sixty (60) years of
age, you could collect permanent disability benefits (payable to you rather than your
beneficiaries at the time of your death), such benefits to be paid monthly.
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16. If you leave the Company, you have the privilege of converting your group policy into

an individual policy without submitting yourself to a physical examination. You must,

however, take over payment of the premium as an individual policyholder, and the Company

will no longer make its contribution toward your premium.

17. The Life Insurance of employees entering Military Service will be continued for 120

days from the date such employees leave the Company. The Company will pay the full

premiums for this period.

18. Under the above arrangement, all employees in Military Service will be protected

during this period of eligibility for Government Life Insurance. Employees should protect

themselves by taking advantage of the National Service Life Insurance during their period of

eligibility.

19. Upon re-employment by the Company, if it is the desire of the returning employee,

Group Life Insurance will be immediately reinstated.

Medical Insurance:

20. The Company will maintain benefits for group health coverage at no cost to the

employees.

Prescription Drugs:

21. The employee co-pay for prescription drug coverage will be as follows:

- $100 per person deductible

- 10% coinsurance for generic drugs

- 30% coinsurance for brand preferred drugs

- 50% coinsurance for brand non-preferred drugs

Dental Plan:

22. An employee's application for Dental coverage will be taken when he is employed.

This plan will provide Basic and Oral Surgery coverage 100% and Supplementary and

Orthodontic at 60%.

Payments of Premiums During Disability, Lay-Off, Etc.:

23. When an employee is off because of sickness or layoff, the Company will pay the

premium on Life Insurance and Health Insurance for a period of twelve (12) months. At the

end of the twelve (12) months' period, the employee will be eligible to participate in COBRA.
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24. The Company will continue to pay the full cost of the health insurance benefits of

retirees between the ages of 62 and 65.

SUPPLEMENT C

12-HOUR SHIFTS SCHEDULE RULES

GENERALITY

a) WAGE RATES

Wage rates are those in force according to the wage scale included in this agreement.

b) WORK SCHEDULE

The work schedule is based on shifts of twelve (12) hours and spread over a period of four (4)

weeks.

Week I

Sunda Monda Tuesda Wednesda Thursda Frida Saturda

Da shift D D A A C C A

Night shift C C B B D D

B

Week II

Sunda Monda Tuesda Wednesda Thursda Frida Saturda

Da shift A A C C A A C

Night shift B B D D B B

D

Week III

Sunda Monda Tuesda Wednesda Thursda Frida Saturda

Da shift C C B B D D B

Night shift D D A A C C

A
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Week IV

Sunda Monda Tuesda Wednesda Thursda Frida Saturda

Da shift B B D D B B D

Night shift A A C C A A

C

c) DISTRIBUTION OF WORKING HOURS
The distribution of the working hours for each team will be as follows:

Team A) Week I 36 hours
Week II 48 hours
Week III 36 hours
Week IV 48 hours

Team B) Week I 36 hours
Week II 48 hours
Week III 36 hours
Week IV 48 hours

Team C) Week I 48 hours
Week II 36 hours
Week III 48 hours
Week IV 36 hours

Team D) Week I 48 hours
Week II 36 hours
Week III 48 hours
Week IV 36 hours

d) SHIFT'S SCHEDULE
Day shifts start at 6:00 and end at 18:00
Night shifts start at 18:00 and end at 6:00
The starting time of a shift indicates the working day for that shift

e) ROTATING SHIFTS
Team working on twelve-hour (12) shifts will rotate.

Upon implementation of 12-hour shifts employees will have the opportunity to

choose their work team (A, B, C, or D) according to seniority.

When construction of the new kilns is complete the employees remaining on 12-hour

..
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shifts will have the opportunity to choose their work team according to seniority.

g)

REGULAR WORK HOURS
For employees working on twelve-hour (12) shifts, twelve (12) hours is a normal day of work.

LUNCH TIME
All employees who work ontwelve-hour (12) shifts will be allowed to take a period of twenty

(20) minutes for lunch near the middle of each twelve-hour (12) shift. No reduction of
pay will be made for this established lunch period.

h)

i)

COFFEE BREAKS
Employees shall be entitled to two (2) coffee breaks often (10) minutes, one within the first

four (4) hours of their shift and one within the last four (4) hours of their shift. No
reduction of pay will be made for those coffee breaks and they shall be taken at the
work place.

~y'.iI~III~.~~lulil►~6~
Shift premiums will apply for all hours worked on the night shift as indicated at article XVII,

and the premium for Sunday will apply as indicated in Article IV (12).

j) ON CALL
All kiln operators and kiln helpers, working on twelve-hour (12) shifts must give one (1)

week availability per period of eight (8) weeks of work where they might be asked on
overtime. The company will provide them with a beeper. The company will take all
costs in charge.

k) OVERTIME
For employees working on a twelve-hour (12) shift:

1) All time worked in excess of twelve (12) hours in any one day or all hours
worked when not scheduled to work shall be paid at the rate of a time and
one half. All other time worked shall be paid at straight time.

2) All time worked in excess of twelve (12) hours on Sunday or all hours
worked for acall-out on Sunday shall be paid double time.

1)

m)

STATUTORY HOLIDAYS
Statutory holidays established at article VII will be paid based on eight (8) hours at regular
pay rate.

VACATIONS

Vacations established at article XX will be taken as follow:

1 week vacation = three days of twelve hours
2 weeks vacation = seven days of twelve hours
3 weeks vacation = ten days of twelve hours
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4 weeks vacation = fourteen days of twelve hours
5 weeks vacation = seventeen days of twelve hours

n)

o)

P)

All vacation should be scheduled by groups of three or four days. For the day by day week

vacation an employee may schedule three separate twelve hour days.

Twelve Hour Shifts

To change to the twelve hour schedule will not result in any postings except where
qualifications of the job have changed.

The Kiln Operators and Assistant Kiln Operators will rotate once a week.

The Assistant Kiln Operator job will become effective upon commissioning and training

for kiln7.

Additional Points of Agreement Regarding 12-Hour Shifts

(a) Effective date of implementation: first Sunday in January, 2002

(b) Jobs: Kiln Operator and Relief Operator

(c) The day on which a shift begins will determine the day of the shift. (Example: If a
shift begins at 6:00 p.m. on Sunday, all hours worked on that shift will be considered
"Sunday" hours.)

(d) Effective January 1, 2003, either the Company or a majority of the employees
currently working on 12-hour shifts may request in writing a return to 8-hour shifts,
continuous operation. The Company and Union will discuss such requests. If no
agreement is reached, to continue the 12-hour shifts, within thirty days after the
request, the operation will return to 8-hour, shifts, continuous operation.

(e) Article VII of the Agreement will be revised to state that all employees, including
those working 12-hour shifts, will (assuming all other criteria for eligibility for
holiday pay and personal days have been met) receive 104 hours of time off with pay
in a calendar year, which hours may be taken in increments of eight hours or twelve
hours. Any of the 104 hours that have not been taken prior to March 31 of the
following calendar year will be paid at that time.

(~ Employees on 12-hour rotating shifts who are normally scheduled to work on Sundays
or contractual holidays shall receive a $4.00 per hour premium payment in addition to
their regular rate of pay.

.~
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JD-74-14
Pleasant Gap and Bellefonte, PA

UNITED STATES OF AMERICA
BEFORE THE NATIONAL LABOR RELATIONS BOARD

DIVISION OF JUDGES

GRAYMONT PA, INC.,

and

LOCAL LODGE D92, UNITED CEMENT, LIME,
GYPSUM AND ALLIED WORKERS, A DIVISION
OF INTERNATIONAL BROTHERHOOD OF
BOILERMAKERS, IRON SHIPBUILDERS,
BLACKSMITHS, FORGERS AND HELPERS, AFL—CIO.

~-
Counsei:

Dalia Belinkoff, Esq. (NLRB Region 6)
of Pittsburgh, Pennsylvania, for the General Counsel

Eugene A. Boyle Esq. (Neal, Gerber &Eisenberg LLP)
of Chicago, Illinois, for the Respondent

DECISION

Case 6—CA-126251

DAVID I. GOLDMAN, ADMINISTRATIVE LAW JUDGE. This case involves an employer that
changed its work rules during the term of the labor agreement it had entered into with the union
representing its employees. The General Counsel of the National Labor Relations Board (Board)
alleges that the employer had a duty to notify the union and provide an opportunity for collective
bargaining before making the changes and that it violated the National Labor Relations Act (Act)
by failing to do so. The General Counsel further alleges that the employer violated the Act by, in
response to a union information request, delaying telling the union for six months that it
possessed no information requested by the union regarding the employer's decision to make
these changes.

The employer disputes that it violated the Act in any manner. It contends that the
unilateral implementation dispute should be deferred to arbitration pursuant to the parties'
contractual dispute resolution mechanism. Alternatively, it contends that it was not required to
bargain before implementing the changes for three independent reasons: because the changes
were not material, because the union waived the opportunity to bargain when the employer
announced its intent to make the changes, and, finally, because the union waived the right to
bargain based on the management-rights clause in the parties' collective-bargaining agreement.
As discussed herein, I reject each of the employer's contentions and find that by implementing
the unilateral changes the employer violated the Act, as alleged.

As to the delay in providing information, I reject the employer's "derivative" argument that
it had no duty to provide information about the changes because it had no duty to bargain about
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the changes. However, as discussed herein, I am constrained to dismiss this allegation. The
information the employer delayed providing was notification that it had no information responsive
to the request. Under the rule announced in Ra/ey's Supermarkets, 349 NLRB 26 (2007), in
order for a violation to be found in such circumstances the complaint allegation must specifically

5 allege that the employer failed to provide or delayed in providing notification that it had no
information responsive to the union's request. At least where the General Counsel is aware of
the situation prior to trial, a complaint allegation, such as that here, of a general refusal to pr~vid~
or delay in providing information, must be dismissed. This technical and unsatisfying rule is one
must follow unless and until it is overruled by the Board.

10
STATEMENT OF THE CASE

On April 9, 2014, the Local Lodge D92, United Cement, Lime, Gypsum and Allied
Workers, a Division of International Brotherhood of Boilermakers, Iron Shipbuilders, Blacksmiths,

15 Forgers and Helpers, AFL—CIO (Union) filed an unfair labor practice charge alleging violations of
the Act by Graymont PA, Inc. (Graymont), docketed by Region 6 of the Board as Case 06—CA-
126251. The Union filed an amended charge in the case on June 20, 2014. Based on an
investigation into the charge, on June 27, 2014, the Board's General Counsel, by the Acting
Regional Director for Region 6 of the Board, issued a complaint alleging that Graymont violated

20 the Act. Graymont filed an answer, and then an amended answer denying all alleged violations
of the Act.

~ trial was conducted in this matter on September 16, 2014, in State College,
Pennsylvania'

25

30

Counsel for the General Counsel and counsel for Graymont filed post-trial briefs in
support of their positions by October 21, 2014.2 On the entire record, I make the following
findings, conclusions of law, and recommendations.

JURISDICTION

Graymont is and at all material times has been a corporation with offices and facilities in
Pleasant Gap and Bellefonte, Pennsylvania, where it is engaged in the mining and production of
lime and lime products. In conducting its operations during the 12-month period ending March

35 31, 2014, Graymont sold and shipped from these Pennsylvania facilities goods valued in excess
of $50,000 directly to points outside the Commonwealth of Pennsylvania. Graymont is and at all
material times has been an employer engaged in commerce within the meaning of Section 2(2),

'At the close of the hearing counsel for the General Counsel moved to amend the amended
charge filed June 20, 2014, to state as the basis of the charge modifications in policy since on or
about March 1, 2014, instead of, as stated in the amended charge (GC Exh. 1(c)), since on or
about March 31, 2014. Counsel for the Respondent stated that he did not object (Tr. 131).
indicated a willingness to grant the amendment (Tr. 130) but never, in fact, did. I grant it now.

ZOn October 21, 2014, with the submission of her brief, counsel for the General Counsel
moved to amend the complaint—essentially to change the allegation that the Respondent refused
to provide the Union with requested information to an allegation that the Respondent
unreasonably delayed providing the same requested information. The Respondent did not file an
apposition to the motion to amend. I grant the amendment.

2
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(6), and (7) of the Act. The Union is and at all material times has been a labor organization within
the meaning of Section 2(5) of the Act.

Based on the foregoing, I find that this dispute affects commerce and that the Board has
jurisdiction of this case, pursuant to Section 10(a) of the Act.

11NFAIR LABOR PRACTICES

Graymont mines limestone and produces lime products for industrial and environmental
10 application at approximately 19 facilities across the United States and Canada. It operates two

facilities—one in Pleasant Gap, Pennsylvania, and fihe other in Bellefonte, Pennsylvania—at
which approximately 150 employees work under acollective-bargaining agreement between
Graymont and the Union. The Union has represented employees in this bargaining unit for more
than 20 years (the current plant manager testified that he had been told that the Union had

15 represented employees at these facilities since the 1960s).

The current collective-bargaining agreement was effective June 1, 2014, and will continue
in effect until at least May 31, 2017. The previous agreement was in effect from June 1, 2011, to
May 31, 2014 (the 2011 Agreement). Before that there were successive labor agreements in

20 2001 and 2006.3

The management-rights clause of the labor agreements

The 2001 collective-bargaining agreement contained a short management-rights clause
25 (Art. 1 para. 8) that stated:

All of the usual and customary rights of management not specifically abridged or
modified by this Agreement shall remain in effect.

30 In the negotiations for the 2006 Agreement, Graymont proposed a longer management-
rights clause. The resulting 2006 Agreement contained the following management-rights clause
at Art.1 para. 8 of the contract:

The Employer retains the sole and exclusive rights to manage; direct its
35 employees; to hire, to assign work, to transfer, to promote, to demote, to layoff, to

recall, to evaluate performance, to determine qualifications, to discipline and
discharge for just cause, to adopt and enforce rules and regulations and policies
and procedures; to set and establish standards of performance for employees; to
determine the number of employees, their duties and the hours and location of

40 their work; to establish, change, or abolish positions; to create and implement
training and development programs for employees; to implement drug and alcohol
testing rules and procedures that are consistent with applicable law; to create any
new processes; to make technological changes; to determine shifts; to install or
remove any equipment. The rights expressly reserved by this Article are merely

3The 2011 labor agreement contains the following provision, recognizing the Union as the
bargaining agent for the following unit of employees:

Employees in the Bellefonte Plant located on North Thomas Street and the
Pleasant Gap plant located on Airport Road ... The term "employees" as used in
this Agreement will not include salaried foreman and office employees.

3
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illustrations of and are not inclusive of all of the rights retained by the Employer.
The rights expressly reserved by this Article are subject to the terms and
conditions of the Agreement, and to the extent there is a conflict the terms and
conditions of this Agreement shall prevail.

All of the usual and customary rights of management not specifically abridged or
modified by this Agreement shall remain exclusively vested in the Company.

10 Graymont's office coordinator, Shawn Miller, who handles human resources' duties and
was involved in negotiations for the 2006 Agreement, testified that there was significant
discussion on the clause in 2006 negotiations. During her testimony she reviewed (and the
Respondent offered into evidence) notes of an employer-maintained bargaining file from 2006,
which corroborated (and informed) her testimony. Miller testified that in the 2006 negotiations the

15 Union raised concerns about language in the Employer's original proposal regarding the use of
outside contractors and about the Employer's ability to change shifts from 8 to 12 hours and back.
According to Miller these items were removed by the Employer through the negotiating process.
Based on her demeanor and the corroborating force of the notes, I credit Miller's testimony on
this score.4 Notably, neither the Union's President Dan Ripka, Miller, nor any other witness or

20 evidence suggests that discipline or absenteeism and/or attendance were discussed in reference
or regard to the management-rights clause.5

The foregoing management-rights clause, which was included in the 2006 Agreement,
was retained unchanged in the successor 2011 Agreement, and the 2014 Agreement.

25
In June 2014, during negotiations for the 2014 Agreement, the Union proposed changes

to the language of the management-rights clause that included placing the work rules in the labor
agreement, and other proposed changes. None of these changes were adopted and the 2014
Agreement, which was effective June 1, 2014, retained the same management-rights provision as

30 was in the 2006 and 2011 Agreements.

The Work Rules and Absenteeism Policy

Until the change in work rules on March 1, 2014 (during the term of the 2011 Agreement),
35 that is the subject of the instant dispute, Graymont maintained the same work rules for over 20

years. The pre-March 1, 2014 work rules set forth three categories (Group A, ~, and C) of
infractions with penalties established for each category. Penalties for successive violations of
Group A (which included the statement that "Continued tardiness will not be permitted")
progressed from a first time warning to discharge upon the fourth violation .within a year. Group B

40 violations begin with atwo-day suspension for the first violation with discharge the prescribed
penalty for a third violation within a year. The more serious infractions listed in Group C

4The Union's president, Dan Ripka, testified that in 2006 the Union accepted Graymont's
proposal as proposed, although he also testified that he did not remember whether the Union
made proposals with regard to this clause or what discussion the parties had at the table. Ripka
was generally a good witness, and, I believe, an honest one, but in this instance he was
uncertain, did not have the same sharpness of memory as Miller on this issue, and had no notes
to review. Accordingly, I credit Miller as to this issue.

SThroughout this decision I refer to attendance and absenteeism policy interchangeably,
which is in accordance with the parties' understanding, See Tr. 7.

4
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prescribed discharge for a first offense. For purposes of imposing progressive discipline,
violations of different classifications (for instance, single violation of Group A and a single
violation of Group B) were not combined.

5 The work rules also contained a Policy on Absenteeism that stated:

POLICY ON ABSENTEEISM

When an[ ]employee is habitually absent from his/her job, the Company
10 will notify the employee, in writing, with a copy to the Union that the employee's

attendance is unsatisfactory and unacceptable.

If attendance does not immediately improve to the full satisfaction of the
Company, a strongly worded letter will be sent to the employee, with a copy to the

15 Union, telling the employee he is on probation and if attendance does not improve
immediately he is subject to discharge. At some point during this time period a
meeting will be held between the affected employee, Union committeeman and
Company Representative to impress upon the employee the seriousness of the
situation and to warn the employee that he/she will be discharged the first time

20 he/she is absent without good and sufficient reason within one year, or for
continued habitual absence for any reason.

Ripka testified that as early as 2003, the Union requested that a new absenteeism policy
be created that would provide more certainty and consistency about attendance expectations.

25 For her part, Miller recalled that the matter was raised at the Employer' s initiative, but in any
event, she agreed that when Graymont talked to the Union it agreed "that we needed to do
something about it."

The issue was discussed in "policy meetings"—meetings between the Union and
30 Graymont that could be requested by either party to discuss ongoing issues or concerns.

Typically, four to six people were present at the meetings for each side. After each policy
meeting, Graymont's Miller would type up "minutes" of the meeting, which, more accurately, were
notes summarizing the discussions, and distribute copies to all meeting participants from both
management and the union side.

35
A new absenteeism policy was discussed in a policy meeting on May 29, 2003, but no

change was made to the absentee policy in 2003. The matter was raised again in 2004, and it
was discussed by the parties in October and December 2004, and in January 2005. The
Employer advanced new absenteeism proposals during these meetings. According to Miller,

40 "[W]e wanted to put a little more teeth into the absenteeism policy."

On February 14, 2005, a new absenteeism policy was implemented. It stated:

The Company and the Union Committee have agreed to the following
45 terms:

1. Six (6) incidents within a rolling year will warrant:
A. A letter from Shawn, which will include the date of the last incident
B. Management and the union will meet with the employee which

50 will be considered a Verbal warning and placed into the employee's file
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2. Seventh (7th) incident within a rolling year will warrant:
A. A Written Warning from Management which will be placed into the employee's

file

3. Eighth (8th incident within a rolling year will warrant:
A. Two days off without pay which will be noted in the employee's file

4. Ninth (91 h) incident within a rolling year will warrant:
A. One week off without pay which will be noted in the employee's file, plus

10 6. Last Chance Notice, which will cover the next 24 months

Note: A doctor's excuse will be considered an excused absence.

The foregoing absenteeism policy, and work rules generally, remained in effect from 2005
15 until March 1, 2014.

At one point in late 2006, Graymonfi approached the Union with a proposal to change the
work rules and discipline to make them much stricter. The Union protested in letters sent to
Graymont that "these are mandatory subjects of bargaining" and demanded that Graymont

20 "suspend any plan[n]ed implementation of these new rules until after the union and the company
have] had the opportunity to bargain over them," contending that "labor law forbids any
implementation of a new policy until the bargaining process is complete." Ripka discussed the
matter with then Plant Superintendent Rich Fenush, who explained some problems the Employer
was having with employee conduct. Ripka suggested that the Employer's issues could be

25 addressed and resolved by application of the current work rules. The new work rules were not
implemented.

The February 14, 2014 announcement of intent
to change the work rules and absenteeism policy

30
in February 2014, during the term of the 2011 Agreement, Miller informed the Union that

Graymont had scheduled a policy meeting for February 14.

At the meeting, Plant Manager Martin Turecky began by discussing safety issues and
35 then, according to Union President Ripka, "proceeded to tell us that they were changing the work

rules," effective March 1. Miller passed out copies of new work rules, which included new rules
on absenteeism and tardiness. This was the first mention to the Union of Graymont's interest in
and intent to change the work rules.

40 The new work rules distributed at this meeting incorporated policies on absenteeism and
tardiness at the conclusion of the work rules and read as follows:

Work Rules

45 The following is a set of work rules for the employees of Graymont (PA) Inc. This
set of work rules is in no way conclusive. For example, the Code of Business
Conduct and Ethics applies as well. In cases where infractions against the
Company or its employees are not specifically listed, common sense will apply.

50

6
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Group A

1. Carelessness or recklessness, including horseplay, is not permitted.
2. When an employee is absent, for any reason, he must call the report off phone

5 number assigned by his supervisor, prior to the start of his shift, stating the reason
why he must be absent and, if possible, when he will return.

3. Every accident must be reported to your supervisor before the end of the shift
upon which the accident occurs.

4. Employees must limit all lunch periods to the length of time specified.
10 5. No employee is permitted to leave the Company premises during working hours

without permission,
6. Poor work habits will not be permitted.
7. Failure to promote efficient operation of the plant or equipment will not be

permitted.
15 8. Infractions of Federal, state and general or specific departmental safety rules will

not be permitted:
9. Hard hats, safety glasses and safety shoes must be worn in the plant area at all

times.
10. Failure to follow instructions is not permitted.

20 11. Failure to cooperate with inspection or attempt to prevent inspection of tool boxes,
lockers, parcels or other containers on or within Company property.

12. Unauthorized use of Company phone will not be permitted.

The discipline progression will normally only be reset after an employee works
25 twelve (12) consecutive months free of any work rule violations. The following are

the penalties for infractions of Group A rules:

First -•Written warning
Second -One (1) day off

30 Third -Two (2) days off
Fourth -Discharge

NOTE: Group A and Group B violations will be combined in discipline
progression. Please reference the chart in this document.

• c

1. Verbal abuse of customers, truck drivers, suppliers, or any other outsiders who
40 are conducting authorized business on Company property will not be

permitted.
2. Carelessness, recklessness or failure to follow instructions which results in

injuries to persons or damage to equipment or property will not be permitted.
3. Punching of time clock for any other person is not permitted.

45 4. Verbal abuse or harassment of other employees or any interference with
Company operations will not be permitted.

5. Sleeping on the job is not permitted.
6. Failure to follow proper lock-out/tag-out procedures.

7
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5 First —Two (2) days off
Second —Four (4) days off
Third —Discharge

10

The discipline progression will normally only be reset after an employee works
twelve (12) consecutive months free of any work rule violations. The following are
the penalties for infractions of Group B rules:

NOTE: Group A and Group B violations will be combined in discipline
progression. Please reference the chart in this document.

First

15
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Second

One Day Off

One Day Off

One Day Off

One Day Off

Two Days Off

Two Days Off

Two Days Off

Two Days Off

Two Days Off

Two Days Off

Two Days Off

Two Days Off

Four Days Off

Four Days Off

Four Days Off

Third

Two Days Off

Two Days Off

Four Days Off

Four Days Off

Four Days Off

Four Days Off

Four Days Off

Four Days Off

Four Days Off

Faur Days Off

Four Days Off

Four Days Off

Four Days Off

Four Days Off

Discharge

Fourth

Discharge

Discharge

Discharge

Discharge

Discharge

Discharge

Discharge

Discharge

Discharge

Discharge

Discharge

Discharge

Discharge

Discharge

Written Warning

Written Warning

Written Warning

Written Warning

Written Warning

Written Warning

Written Warning

Written Warning

Two Days Off

Two Days Off

Two Days Off

Two Days Off

Two Days Off

Two Days Off

Two Days Off

40 Group C

45

50

1. Deliberate disobedience of supervisor's instructions, or any form of
insubordination will not be permitted.

2. Willful falsification on any Company record will not be permitted.
3. Intoxication on the job and/or use of or possession of alcoholic beverages or

illegal drug at work is prohibited. Possession includes having them in your
vehicle on Company property.

4. Fighting, disorderly conduct, or any form of physical violence on Company
premises is not permitted.

5. Stealing or deliberate damage to Company or employee's property is not
permitted, and shall be prosecuted as prescribed by (aw.
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6. An employee must not absent himself/herself from work for more than three (3)
days without proper notice.

7. Possession of firearms, explosives or other weapons on Company property is
prohibited.

8. Threats or threatening behavior against Company property, or anyone on
Company property, or any Company employee, whether or not on Company
property, is prohibited. All threats will be assumed to have been made with
the intent to carry them out.

10 The following are the penalties for infractions of Group C rules:
DISCHARGE

Policy on Absenteeism
When, all personal days are used, each employee will be allowed one (1)

15 unexcused absence. After that one (1) unexcused absence has been used, the
employee will be~ considered in violation of Group A-6 (Poor work habits will not be
permitted) with each proceeding unexcused absence.

NOTE: Supervisors will define the vacation scheduling policy for each department.
20 For example, the supervisors will define how many employees are permitted to be

on vacation for any given shift and/or day to ensure efficient operation of their
department.

Policy on Tardiness
25 If you are tardy more than three (3) times in any twelve (12) month period, each

proceeding occurrence will be considered a violation of Group A-6 ((Poor work
habits will not be permitted).

In his testimony at the hearing, Turecky referred fio fihis as a "~ro~osal" ar7d contended
30 that much of it was "clarification" of the old policy. However, he recognized that the Employer

was changing the absenteeism policy, by any definition.

The record does not contain a comprehensive summary of the changes, but some of the
major ones include:

35

.~

including absenteeism within the definition of violations covered by Group A;

shortening the number of unexcused absences (after use of personal days) before
beginning progressive discipline from six to one;

the quantifying of the number of instances of tardiness necessary to begin
progressive discipline (a change from a penalizing of "continued tardiness");

the change from violations of more than one year not counting towards
45 progressive discipline (i.e., old violations automatically "fell off' after one year), to a

system where older violations remained on the employees' progressive discipline
record unless and until an employee worked one year without any violations at all;

the "pyramiding," i.e., combining of Group A and B violations for purposes of
50 applying progressive discipline steps.

~~
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10

15

According to Graymont's notes of the meeting, Turecky "highlighted some of the points
which were changed, such as the rolling 12 months, combining of A's and B's, Policy on
Absenteeism." Turecky asked the Union if it had any comments. The parties took a break while
the Union caucused. When the Union returned its representatives said "[W]e had no comments
at this time about the changes." Turecky said that the changes were going to be implemented
and Ripka told him that the Union would "file a grievance on the implementation." Turecky said
that the Union "couldn't file a grievance because [the work rules and absenteeism policy] were
not in the contract anywhere." The Union responded that "we were filing a grievance at that time
anyway." The meeting ended.

Later that day, Ripka and fellow union negotiating committee member Bill McElwain
approached Turecky at his office and told him "[T]hey would like to discuss the rules and they will
withdraw the grievance." Ripka testified that he told Turecky, "[W]e wanted to talk about the work
rules." Turecky "said that would be fine and we would have a meeting."

The Union's information request; the
Employer's response, and the February 25 meeting

By letter from the union's recording secretary to Turecky, dated February 17, the Union
20 presented Graymont with the following request for information:

Dear Martin,

Enclosed is a request from the President of Local D92, and Chairman Ralph
25 Houser.

This is a formal information request for any memos, data of any kind or any other
Information or Materials which the company relied upon for making the decision to
change the work rules, discipline policy, and why changes are being made to the

30 absenteeism policy.

Please include any minutes of policy meetings] over the past five years in which
these topics were discussed, and any decisions, or agreement that were arrived
at, between the company, and the bargaining unit for Local D92 employees.

35
Your attention to this matter, as soon as you can would be greatly appreciated.
Please forward all copies of this information to President Dan Ripka, and Ralph
Houser, Committees Chairman.

40 The parties met February 25. At this meeting, Turecky began by handing the Union a
written response to the Union's information request. The response, in the form of a letter from
Turecky to Union Commifitee Chairman Ralph Houser, stated:

This is in response to your February 19, 2014, information request regarding the
45 revised rules and policies.

Under our collective-bargaining agreement, the Company retains the sole and
exclusive right fio manage, which expressly includes the right "... to adopt and
enforce rules and regulations and policies and procedures... [."] Therefore, the

50 Company has no obligation to bargain over any of the changes to which your
request refers. Since there is no obligation to bargain over the decision to adopt

10
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the policies to which you refer, there is, likewise, no obligation to furnish any
information regarding such decision. In any event, there is no obligation to provide
any information regarding internal management discussions leading to such a
decision.

Regarding your request for minutes of policy meetings, the Union already has
copies of all such minutes. In addition, if the Union contends that there is any
agreement between the Company and the Union that prevents or limits the
Company's right to adopt the changes in policies to which you refer, the Company

10 hereby formally requests that you furnish us with a copy of any such agreement.

There was discussion about the Union's information request, with Turecky essentially
reiterating what was stated in the Employer's letter. According to Graymont's notes of the
meeting, although Turecky told the Union that Graymont "had no obligation to bargain over any of

15 the changes made to the work rules" it was "willing to talk to the union and listen to their concerns
about any changes." Union Representative Ralph Houser testified that Turecky "said he received
the ...request of information from the Union regarding the work rules, and he said that referring
to the management rights that he didn't have to give us any information and he had no obligation
to bargain over it."

20
Turecky asked the Union for comments on the changes. The union representatives

objected to the new policies on a number of grounds: generally, the Union was concerned about
the lower number of absences that would lead to the commencement of a disciplinary
progression under the new rules. The Union also complained about the absenteeism policy being

25 added into the work rules as a Group A violation—the Union wanted the absenteeism policy kept
separate. The Union raised an issue with the fact that the under the new policy employees would
have to use personal holidays as part of the new absenteeism policy, and that three times tardy
was now a violation of Group A rules. The Union objected to Group A and B violations being
combined for purposes of progressive discipline (i.e., "pyramided"). The Union raised concern

30 with the change from the current rules, under which older discipline "fell off' after a calendar year,
to the new rules in which older discipline fell off only after there were no violations of any kind for
a one year period. The Union objected to the inclusion of the word "normally" as a modifier to the
policy's statement that discipline would be "reset" after 12 months of no violations. The Union
objected to the work rule for insubordination, as it was concerned that an employee refusing to

35 undertake a task that he/she deemed unsafe would be found insubordinate. Finally, the Union
wanted clarification on what the rule meant by its prohibition of "unauthorized" use of the
company telephone.

More generally, the Union told the Graymont representatives that it wanted to keep the
40 current policy. However, the Union said it would entertain shortening the number of days of

absence permitted before discipline was initiated.

In response, and after a caucus, Graymont agreed to remove the word "normally" from the
rule's statement that progressive discipline reset after 12 months of no violations. in response to

45 the Union's concern about an employee being charged with insubordination if the refusal to obey
involved a safety issue, Graymont pledged not to apply the rule in that manner. This oral pledge
was satisfactory to the Union. Finally, Graymont removed from the rules the prohibition on
unauthorized use of the company telephone. Turecky told the Union that Graymont could not
agree to some of the other changes sought by the Union.

50

11
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The parties dispute the plan going forward at the end of the meeting. Union President
Ripka and testified that "Turecky said we would have another meeting before the
implementation." Houser echoed this, somewhat less definitively, testifying that "Turecky told us
that we would probably have another meeting for the work rules before March 1st." Turecky
testified that he believed he told the Union that "we'll plan to go ahead with the implementation as
of March 1st." Turecky testified that he did not recall saying that there would be another meeting
before March 1.6

On February 27, by email, the Union received the final version of the rules to be
10 implemented. The only changes from the original revisions provided to the Union on February

14, were the removal of the rule prohibiting unauthorized use of the phones, and the removal of
the word "normally" from the explanation following the listing of Group A and Group B violations,
which now stated: "The discipline progression will be reset after an employee works (12)
consecutive months free of any work rule violations." (In the original version it stated that "The

15 progression will normally only be reset after an employee works (12) consecutive months free of
any work rule violations.")

The March 1, 2014 implementation, and the August 2014 explanation by the
Employer that it had no information responsive to the Union's information request

20
There was no follow-up meeting. The Employer did not arrange one. The Union did not

request one. The new revised rules were implemented March 1, 2014.

In August 2014, a Graymont representative, filling in for Turecky, told Ripka and Houser
25 that with regard to the Union's February information request, "[T]here wasn't any written

information that we asked for, that they just ...met and changed the work rules and absenteeism
policy because they thought that there was a better way to run the business."

On or about August 26, 2014, the Respondent filed an amended answer to the complaint
30 in this case. The only substantive difference in the amended answer was the Respondent's

response to allegations relating to the refusal to provide information. It reiterated its answer but
added "affirmatively, that, other than the meeting minutes already in the Unior~'s possession,
Respondent has no information responsive to the Union's request." (GC Exh. 1(k) at ¶12.) This
affirmation that "the Respondent has no information responsive to the Union's information

35 request" was reiterated in a newly added affirmative defense set forth in the list of affirmative
defenses appe~lded to the Respondent's amended answer (See GC Exh. 1(k) at the fourth
affirmative defense).

At the hearing, Turecky testified that Graymont did not rely on any data or documents in
40 deciding to make the work rule and absenteeism changes. According to Turecky, the decision to

make the changes emerged from internal discussions Graymont management had beginning in
November or December 2013. According to Turecky, the outlook for 2014 was that the plant
would be operating at full capacity and that anticipation, plus goals for a recently implemented
preventative maintenance management program, led management to the "common sense"

45 conclusion that with the "lenient" absenteeism policy in place Graymont could not achieve its
goals.

61 do not believe it necessary to resolve this dispute. It makes no difference to the outcome.
12
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Analysis

The General Counsel alleges that the Respondent violated Section 8(a)(5) of the Act by
unilaterally implementing changes to its disciplinary policy for work rules and to its absenteeism

5 policy without affording the Union an opportunity to collectively bargain with the Respondent.'

The General Counsel further alleges that the Respondent violated Section 8(a)(5) and (1)
of the Act by unreasonably delaying furnishing the Union with information requested February 17,
2014, regarding the memos, data, or other information or materials that the Respondent relied

10 upon in making the decision to change the disciplinary and absenteeism policies. Specifically,
the Respondent waited until August 2014, to inform fhe Union that it had no information
responsive to the Union's request (other than information previously provided in the course of the
parties' meetings over the years). The General Counsel alleges that this delay was unlawful.

15 Below, I consider, in turn, each of these allegations. However, before analyzing the
General Counsel's claims, I consider the Respondent's defense that, in accordance with Collyer
Insulated Wire, 192 NLRB 837 (1971), the Board should defer resolution of the alleged unilateral
change portion of this dispute to the parties' contractual grievance-arbitration procedure.

20 I. Deferral

The Respondent contends that the Board should defer the unilateral change portion of this
case—but not the information-request portion of this case—to the grievance-arbitration
procedures in the parties' labor agreement. (R. Br. at 29.)

25
in Collyerinsulated Wire, supra, the Board set forth the standard for determining the

circumstances in which an unfair labor practice dispute should be resolved by the contractual
dispute-resolution mechanism contained in aunion-employer collective-bargaining agreement.
The Board held that in certain circumstances, where a "dispute in its entirety arises from the

30 contract between the parties, and from the parties' relationship under the contract, it ought to be
resolved in the manner which that contract prescribes." Collyer, 197 NLRB at 839.

The instant dispute involves allegations that the Employer violated the Act by unilaterally
changing terms and conditions without bargaining, and allegations that it unlawfully delayed

35 responding to the Union's information request about the changes. 1/Vithout regard to whether the
instant dispute would be suitable for deferral if the issue concerned only the unilateral changes to
the discipline and absenteeism policy, "[t]he Board has long held that deferral is inappropriate in
8(a)(5) information request cases." Chapin Hill at Red Bank, 360 NLRB No. 27, slip op. at 1 fn. 2
(2014) (and cases cited therein).

40
This ends the Respondent's deferral defense, as "established Board policy also disfavors

bifurcation of proceedings that entail related contractual and statutory questions, in view of the
inefficiency and overlap that may occur from the consideration of certain issues by an arbitrator
and others by the Board." Avery Dennison, 330 NLRB 389, 390 (1999).

45

'The General Counsel also alleges a derivative violation of Sec. 8(a)(1) of the Act. It is settled
that an employer's violation of Sec. 8(a)(5) of the Act is also a derivative violation of Sec. 8(a)(1)
of the Act. Tennessee Coach Co., 115 NLRB 677, 679 (1956), enf'd. 237 F.2d 907 (6th Cir.
1956). See ABF Freight System, 325 NLRB 546 fn. 3 (1998).

13
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While the Respondent (R. Br. at 29) "recognizes that the Board generally does not defer
information request cases to arbitration," it points out, citing Clarkson Industries, 312 NLRB 349,
353 (1993), that there are instances where the Board has granted partial deferral—deferring to
one issue in a case while retaining for resolution another. But this exception to the Board's "non-

5 bifurcation" policy requires, as the Board found in Clarkson Industries, that the "deferrable issues
are not in any way factually or legally interrelated with the [non-deferrable] issues." Id.

Flere, that is manifestly not the case. Indeed, the Respondent's chief defense to the
information issue allegation is its claim—made to the Union on February 25, 2014, and in its brief

10 (R. Br. at 24)—that there was no duty to provide the Union information about its decisionmaking
with regard to the absenteeism and disciplinary policy because there was no duty to bargain over
these decisions. In other words, its defense to fihe information-request allegations is "derivative"
of its defense to the unilateral-change allegations. As the Respondent puts it (R. Br. at 24):

15 An employer's duty to provide information is derivative of its duty to bargain under
Sections 8(a)(5) and 8(d) of the Act. Where a Union has waived its right to bargain
over a particular topic or change to a term or condition of employment, it no longer
is entitled to receive information for this purpose.... The Union unequivocally
waived its right to bargain over those particular subjects by agreeing to the

20 expanded management-rights clause in 2006. As such, the Union had no right to
information for that purpose. (Citations omitted.)

Thus, were the Board to defer the unilateral change issue but resolve the information
issue, it moots the prospect that the arbitrator and the Board would each be considering an

25 overlapping and related question. The Board might have to decide whether the management-
rights clause constituted a waiver of the Respondent's duty to bargain over the decision to
change the absenteeism and discipline policy, and thus, as the Respondent claimed, freed it from
its "derivative" duty to provide information to the Union on the subject. The arbitrator would be
deciding whether the management-rights clause created a contractual right by the Respondent fio

30 make the change in absenfieeism and discipline without bargaining. The risk of inconsistent
results and analysis would be pointed were the Board to defer the unilateral change issue.

On these grounds, I reject the Respondent's contention that the Board should defer the
unilateral change allegations to the parties' contractual dispute resolution mechanism.$

35
With regard to the Respondent's deferral argument, i add one final observation. Af trial

the Respondent introduced evidence showing that a December 2011 unilateral implementation on
maximum overtime hours, objected to by the Union, was upheld by an arbitrator who relied upon
the management-rights clause as privileging the Employer to make this change. Witness

4U testimony established that fihe Regional Office of the Board deferred to the arbitrator's decision,
and on appeal the General Counsel's office upheld this action. (Tr. 122.) I note that on brief,

81 note that the Board's recent decision in Babcock &Wilcox Construction, Co., 361 NLRB No.
132, (2014), modified postarbitral deferral standards and, to some extent, prearbitral deferral
standards. Slip op. at 12-13. However, by its terms, the standards articulated in Babcock &
Wilcox do not apply to cases, such as this one, pending at the time of the issuance of the
decision in Babcock &Wilcox. Slip op. at 13-14. In any event, nothing in Babcock &Wilcox,
mere it a~aplied t9 the instant case, vvoul~ render deferral appropriate.

14
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while the Respondent recites the facts regarding the overtime arbitration (R. Br. at 13-14), the
matter forms no part of its argument in support of deferral (or its right to unilaterally implement).9

II. The Unilateral Changes

The General Counsel alleges that the Respondent had a duty to notify and provide the
Union with an opportunity to collectively bargain before implementing changes to the work rule
disciplinary policies and absenteeism policy.

10 An employer violates Section 8(a)(5) of the Act if it makes a material unilateral change
during the course of acollective-bargaining relationship on matters that are a mandatory subject
of bargaining. "[F]or it is a circumvention of the duty to negotiate which frustrates the objectives of
§ 8(a)(5) much as does a flat refusal." NLRB v. Katz, 369 U.S. 736, 743 (1962). "Unilateral
action by an employer without prior discussion with the union does amount to a refusal to

15 negotiate about the affected conditions of employment under negotiation, and must of necessity
obstrucfi bargaining, contrary to the congressional policy." Katz, supra at 747. "'The vice involved
in [a unilateral change] is that the employer has changed the existing conditions of employment. It
is this change which is prohibited and which forms the basis of the unfair labor practice charge."'
Daily News of Los Angeles, 315 NLRB 1236, 1237 (1994) (bracketing added) (quoting NLRB v.

20 Dothan Eagle, Inc., 434 F.2d 93, 98 (5th Cir. 1970) (court's emphasis)), enf'd. 73 F.3d 406 (D.C.
Cir. 1996), cent. denied 519 U.S. 1090 (1997).

Here, there is no dispute, nor could there be, over the General Counsel's allegation that
employee absenteeism and discipline are mandatory subjects of bargaining.'0

9At the hearing, I refused to receive the Respondent's proffer of documentary evidence
regarding the deferral decision, as i did not and do not believe the rejected documentary
evidence (or even the admitted testimony) relevant to the Respondent's request for deferral in
this case. The reasons for my view include: (1) the overtime dispute raised a question of
postarbitration deferral, here we have an issue of prearbitration deferral inextricably linked with a
clearly nondeferrable issue; and (2) the General Counsel's decisions to not issue complaints are
acts of prosecutorial discretion that carry no precedential weight for the Board, and, indeed, are
not even binding on the General Counsel in future cases. Steelworkers (Cequent Towing
Prods.), 357 NLRB No. 48, slip op. at 3 (2011) (rejecting respondent's assertion that it was
justified in maintaining a challenged rule "because the requirement was consistent with the .. .
guidelines issued by the NLRB General Counsel prior to his issuance of the complaint in this
case.... [T]he General Counsel's earlier exercise of prosecutorial discretion in declining to issue
complaint does not insulate the requirement from subsequent Board scrutiny upon the issuance
of complaint"); Machinists, Local Lodge 2777 (L-3 Communications), 355 NLRB 1062, 1066
(2010) (rejecting respondent's reliance on the General Counsel's "exercise of prosecutorial
discretion" in not previously issuing complaint).

'oPeerless Publications, 283 NLRB 334, 335 (1987) ("rules or codes of conduct governing
employee behavior with constituent penalty provisions for breach necessarily fall well within the
definitional boundaries of "terms and conditions" of employment.... [W]e begin with the principle
that labor law presumes that a matter which affects the terms and conditions of employment will
be a subject of mandatory bargaining") (internal quotes omitted); Ciba-Geigy Pharmaceuticals,
264 NLRB 1013, 1016 (1982) (attendance rules are "unquestionably mandatory subjects of
bargaining"), enf'd. 722 F.2d 1120 (3d Cir. 1983); Dorsey Trailers, 327 NLRB 835, 853 fn. 26
(1999) ("An employer's attendance policy has long been held to be a mandatory subject of
bargaining"), enf'd. in relevant part, 233 F.3d 831 (4th Cir. 2000).

15
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In addition, the Respondent does not assert that its pre-implementation meetings and
discussion with the Union satisfy its statutory duty to collectively bargain. The Respondent does
not advance any such argument, and it would fail if it did, as its meetings with the Union over this
issue were at all times conducted on the basis of the Respondent's position that it "had no

5 obligation to bargain over any of the changes," and with apre-announced and unilaterally
determined intention to change the work rules March 1, notwithstanding any discussions. This is
antithetical tp the most basic precepts of the statutory duty to bargain to impasse before
unilaterally implementing a change in a mandatory subject of bargaining. San Diego Cabinets,
183 NLRB 1014, 1020 (1970) (rejecting employer's contention that because it informed union of

10 its willingness to meet and discuss matters it had not refused to bargain, where employer
consistently maintained that it had no duty to bargain: "its professed willingness to discuss this
unlawful position does not excuse the violation"), enf'd. 453 F.2d 215 (9th Cir. 1971).

The Respondent's defense to the unilateral change allegations is three-fold. First, in a
15 partial argument, the Respondent contends that the General Counsel has failed to prove that the

changes—other than changes to the absenteeism/attendance policy, as to which the Respondent
does not advance this argument—were "material, substantial and significant," and thus, not
changes rising to significance requiring bargaining. Second, the Respondent argues that the
Union waived any right to bargain over the changes to the absenteeism and disciplinary policies

20 by not demanding bargaining when it learned of the Respondent's intention to make the changes
in the work rules. Finally, the Respondent argues that the Union waived the right to bargain in a
different way: the Respondent contends that the management-rights clause in the parties'
collective-bargaining agreement privileges the Respondent's right to make the unilateral changes
without the necessity of bargaining. I consider each argument below.

25
a. The materiality of the unilateral changes

to the work rules and disciplinary rules

As the Respondent correctly points out (R. Br. at 21), and the General Counsel agrees
30 (GC Br. at 14), for a unilateral change in mandatory subject of bargaining to be unlawful it must

be a "material, substantial and significant change." Berkshire Nursing Home, LLC, 345 NLRB
220, 221 (2005) (finding that a "difference between a 1-minute walk and a 3 to 5-minute walk [for
employees] from the parking lot to the entrance is ... a relafiively minor inconvenience and not
"sufficiently significant difference to warrant imposing a bargaining obligation on the Respondent

35 before making this change").

As to the changes implemented to the absenteeism/attendance policy, the Respondent
stipulated (Tr. 6-7) and agrees on brief (R. Br. at 23 fn. 14) that the changes it made were
material and substantial.

C~1;
However, it contends that the remaining changes to the discipline under the work rules

were not significant enough to trigger a duty to bargain. I do not accept this argument. Indeed,
given the patent significance of the changes it made to the work rules, it is a frivolous argument.

45 Self-evidently material changes, in addition to the admitted material changes to
absenteeism include the following:

--The rules for absenteeism are not only materially changed, but violations of the new
absenteeism rules are now incorporated into the progressive discipline scheme as a Group A

50 violation. In other words, not only are the changes to the absenteeism policy admitted by the
Respondent to be material, but those changes are incorporated and made a constituent part of

[['!
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the work rules, specifically Group A, and thus, one or two violations of the (new) absenteeism
rules can be combined with other violations to permit more serious disciplinary action than would
have been permitted for the same violations under the old policy.

--Tardiness has gone from a Group A violation that states that "Continued Tardiness will
not be permitted," to a policy on tardiness incorporated into Group A that states that "If you are
tardy mare than three (3) times in any twelve (12) month period, each proceeding occurrence will
be considered a violation of Group A-6 (Poor work habits will not be permitted)."

10 -- Under the old work rules, discipline that was more than a year old would not count
toward progressive discipline: the rule read, "The following penalties for infractions of Group A
rules [or Group B rules] will be imposed in one year's time from the last violation." Thus, for
purposes of progressive discipline, old violations "fell off" after one year. The new implemented
work rules changed this so that old violations do not "fall aff" unless and until an employee works

15 one year without any violations at all. The new rule reads, "The progressive discipline will be
reset after an employee~works twelve (12) consecutive months fee of any work rule violations."
The materiality of this change to an employee who committed two Group A violations in
September, one in October, and one the following August would not be in doubt. Under the old
rule, the employee would start the next November with only one violation on his record for

20 purposes of progressive discipline, and for the next 12 months would face aone-day suspension
should he violate Group A again. However, under the old rule, from November through August of
the next year the employee would face discharge for a new violation of Group A."

--The new policy provides that "Group A and Group B violations will be combined in
25 discipline progression" and adds a "matrix" to the rules to show how an employee who commits

violations of both Group A and Group B violations during the year will be penalized. Under the
old policy, there is no indication that Group A and B violations were combined, and indeed, it
would not seem possible as each group had distinct discipline progressions. The matrix in the
new policy melds the two and this is a significant change that would result in a significant change

30 in circumstances under the old and the new policies for an employee with, for instance, two
Group A violations and two Group B violations.12

"The Respondent asserts (R. Br. at 22) that this revision "clarified" but did not change "the
period within which the progressive discipline steps will be applied (one year)." As a matter of
logic and the English language, that is not the case. Moreover, the argument is inconsistent with
the evidence, specifically the Respondent's own notes of the February 14, 2014 policy meeting,
at which Turecky "explained why we need to change the Work Rules" [and h]e also highlighted
some of the points which were changed, such as the rolling 12 months." (Emphasis added.) The
notes then state: "We explained that those currently in the progressive discipline system will be
notified of the changes individually." (Emphasis added.) These are admissions, albeit
unnecessary ones, as anyone reading the rules can see there are significant changes from the
old rules.

'ZAgain, the Respondent argues that this is not achange—but rather a "clarification." Its
argument on this score is a particularly tortured. It claims that the General Counsel failed to
prove that this constituted achange—but, as stated above, there is no question that a reasonable
reading of the old rule set out a separate track of progressive discipline for Group A and Group B
violations. The new rules change this. Thus, the rule has changed in a significant way. And
indeed, in the Respondent's own notes of the February 14, 2014 policy meeting, Turecky
"explained why we need to change the Work Rules" [and h]e also highlighted some of the points
which were changed, such as the ...combining of A's and B's." This is an admission.

17
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--Under the old rules, "Sleeping on the job" and "Failure to follow proper lock-out"
procedures were each a Group C violation, subjecting an employee to discharge for one offense.
Under the new rules these are Group B violations, which require three B violations for discharge.
While "favorable" (to the sleepy and careless) employee, the change puts other employees at
risk, and is, in any event, whether favorable or unfavorable, a material change in the disciplinary
pO~ICy,13

Finally, I note that the Respondent's contention (R. Br. at 23-24) that it doesn't matter
10 how the rules are written, because the rules state that "common sense will prevail" and because

the Respondent has "discretion" under the rules, is an argument that has been rejected by the
Board:

There is no merit to the argument that employees were not held to a standard
15 because of the discretion and flexibility afforded supervisors in the imposition of

discipline for noncompliance. In the first place, whether or not discipline ever is
imposed does not in any way detract from the existence of the standard.
Employees who are told they are expected to produce at a certain clearly defined
rate thereby are subjected to a term and condition of employment of no less an

20 impact than any other instruction relating to their hours of work or quality of work.
That an employer may be lenient in requiring adherence to the rule results in the
creation of a flexible rule, but a rule nonetheless. Secondly, the Respondent in
fact has enforced the new rules, albeit on a selective basis. That very selectivity
itself, rather than nullifying the standard, serves to highlight its existence.

25 Exposing employees to a sword of Damocles depending upon a supervisor's
discretion and good judgment, or lack thereof, makes the weapon of discipline part
and parcel of the performance standard. Respondent's decision to make that
weapon an uncertain one has relationship only to the effectiveness of the rule and
not to its existence.

30
Tenneco Chemicals, 249 NLRB 1176, 1179-1180 (1980).

In similar vein, the Respondent's claim that we cannot determine if or how the rule
changed until an arbitrator rules on whether it satisfies just cause is a specious claim. The

35 changes the Respondent made to the rules reflect material and significant changes from the old
rules, and notwithstanding afuture arbitrai ruling that effectively amends the rule, for now the
changes are in place. The rules are mandatory subjects. The rules are bargainable.

Each of the foregoing rule changes are significant and these are changes that, as written,
40 have a direct impact on employees' reasonable understanding of their terms and conditions of

employment. On their face, and self-evidently, they are not "de minimis" or "immaterial" changes.

131 reject the Respondent's contention that the change in disciplinary penalty for sleeping at
work or failing to observe certain safety procedures is a nonmaterial change because it lessens
rather than increases the penalty for these offenses. The argument misconceives the statutory
command. Goya Foods of Florida, 351 NLRB 94, 102 fn. 4 (2007) ("The fact that a unilateral
change may be favorable toward employees is of no consequence so long as it has an impact on
bargaining unit employee").

18
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Absent acceptance of the waiver arguments advanced by the Respondent, to which I now
turn, the changes to the work rules are of the type that fall squarely within the ambit of the matters
as to which the Act contemplates and imposes a duty of collective bargaining.

b. Waiver based on the Union's alleged refusal to request bargaining

The Respondent contends that the Union waived the right to bargain by failing to demand
bargaining when presented with the Respondents plan to implement the new work rules. This

10 argument is meritless.

The Union did make an effective demand to bargain. When the Union was presented for
the first time with news of the rule changes at the February 14 policy meeting, Ripka initially
announced that the Union was filing a grievance, but later that day approached Turecky and

15 retracted this and asked to meet to discuss the work rules. Thus, the same day that the work
rules were presented to the Union (after months of secret preparation by the Respondent), the
Union told the Respondent that it wanted to meet to discuss the work rules. This is a request for
bargaining. Armour & Co., 280 NLRB 824, 828 (1986) ("want to discuss your position" is a
request to bargain).

20
And the Union followed this up with a request for information about the Employer's

decision to change the work rules, action consistent with an effort bargain, and then again, it
came to the February 25 meeting.

25 There was no waiver for failure to request bargaining. The obstacle to bargaining was not
that the Union waived bargaining through its conduct, but rather, that the Employer was refusing
to bargain.'a

Given that the Union requested to bargain, there is no need to reach the General
30 Counsel's argument that the Respondent presented the decision to implement work rule changes

March 1, as a fait accompli, a finding that would preclude a finding that the Union waived its right
to bargain because a "Union cannot be held to have waived bargaining by failing to pursue
negotiations over changes that were presented as a fait accompli." Tesoro Refining &Marketing
Co., 360 NLRB No. 46, slip op. at 3 fn. 10 (2014) ("the Respondent repeatedly told the Union that

35 it did not have to bargain concerning the benefit changes, that it had the right to make those
changes unilaterally, and that the changes would be implemented on a date certain. In other
words, the Respondent presented the changes to the Union as a fait accompli").

'aThe Union's request to meet must be contrasted with the Employer's actions. At the
February 14 meeting, Turecky made himself clear: he "proceeded to tell [the Union] that they
were changing the work rules" effective March 1. While willing to discuss the matter, the
Respondent's meeting with the Union on February 25 was explicitly premised on the position that
"the Company has no obligation to bargain over any of the changes to which your request refers."
It maintained the position that it had the "sole and exclusive right" to manage the work force,
which in its view included the right to adopt the rules it presented without bargaining. Contrary to
the claims of the Respondent, this is a refusal to bargain. San Diego Cabinets, supra at 1020. A
willingness to meet to talk, but only on a basis on which the Respondent declares itself free from
the strictures and obligations of statutory bargaining, constitutes a refusal to bargain.

~L~
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c. Waiver through fihe management-rights
provision of the collective-bargaining agreement

The Respondent's chief defense is rooted in the contention that in the collective-
5 bargaining agreement the Union waived the right to bargain over the change in work rule

discipline and absenteeism policy. Graymont contends that the parties' collective-bargaining
agreement—specifically, the management-rights clause, art. 1 Sec. 8—establishes the Union's
waiver of the right to bargain over such changes. To this, the Respondent adds an argument that
the negotiation of the management-rights clause in 2006, as well as the Union's effort to change it

10 in 2014 negotiations after the Employer's unilateral actions, provides evidence that the clause
constitutes a waiver of the Union's right to bargain over the unilateral changes at issue here.

The outcome of this dispute is determined by the Board's "clear and unmistakable waiver"
rule. The Board applies the "the clear and unmistakable waiver standard in determining whether

15 an employer has the right to make unilateral changes in unit employees' terms and conditions of
employment during the Iife of the collective-bargaining agreement." Provena St. Joseph Medical
Center, 350 NLRB 808, 810 (2007). Accord: Baptist Hospital of East Tennessee, 351 NLRB 71,
71-72 (2007) (applying clear and unmistakable waiver standard to find unilateral change lawful
based on contractual provision); Verizon North, Inc., 352 NLRB 1022 (2008) (applying "clear and

20 unmistakable waiver" standard to employer's claim that contract language regarding Family and
Medical Leave Act was defense to 8(a)(5) unilateral change allegation).

Notably, the Respondent does not dispute that this is the correct rule to apply. (See R. Br.
at 15-17.)

25
Under this rule, waivers of statutory rights are not to be lightly inferred, but instead, must

be "clear and unmistakable." Metropolitan Edison Co. v. NLRB, 460 U.S. 693, 708 (1983). This
means, as the Supreme Court has explained, "we will not infer from a general contractual
provision that the parties intended to waive a statutorily protected right unless the undertaking is

30 'explicitly stated."' Metropolitan Edison, supra at 708. In the words of the Board:

To meet the "clear and unmistakable" standard, the contract language must be
specific, or it must be shown that the matter claimed to have been waived was fully
discussed by the parties and that the party alleged to have waived its rights

35 consciously yielded its interest in the matter.

Allison Corp., 330 NLRB 1363, 1365 (2000).

Thus, in aunilateral-change case, acollectively-bargained provision may be deemed to
40 constitute a waiver by the union of the employer's duty to bargain over the conduct, but only if the

contract's text, or the parties' practices and bargaining history "unequivocally and specifically
express their mutual intention to permit unilateral employer action with respect to a particular
employment term, notwithstanding the statutory duty to bargain that would otherwise apply."
Provena, supra at 811. This is a standard that is purposely tilted in favor of requiring collective

45 bargaining: "The standard reflects the Board's policy choice, grounded in the Act, in favor of
collective bargaining concerning changes in working conditions that might precipitate labor
disputes." Provena, supra at 811.

In conducting its analysis, the Board looks to the precise wording of the relevant contract
50 provisions in determining whether there has been a clear and unmistakable waiver. Id. Proof of

~ contractual waiver i~ ~n affirmative defense and it is the Respondent's burden to show that the

20
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contractual waiver is explicitly stated, clear and unmistakable. AlliedSignal Aerospace, 330
NLRB 1216, 1228 (2000), review denied, 253 F.3d 125 (2001); General Electric, 296 NLRB 844,
857 (1989), enf'd. w/o op. 915 F.2d 738 (D.C. Cir. 1990).

5 With this standard in mind, we turn to the language of the management-rights provision.
In support of its claim of waiver, the Respondent (R. Br. at 16) relies upon the portion of the
management-rights clause that states:

The Employer retains the sole and exclusive rights ... to discipline and discharge
10 for just cause, to adopt and enforce rules and regulations and policies and

procedures; [and] to set and establish standards of performance for employees[.]

The question is whether this language supports the view that the parties specifically and
unequivocally expressed a mutual intention to permit unilateral employer action with respect to

15 the particular employment terms at issue here: changes to absenteeism, and changes to the level
of discipline and progressive discipline meted out for violation of company-imposed rules.

Given the standard, the answer is, quite clearly, no. There is no reference in the
management-rights clause to attendance, or absenteeism, or changing the standards or

20 progression for discipline. What is in the management-rights clause is a general right "to
discipline and discharge for cause" and a general right "to adopt and enforce rules and
regulations and policies and procedures."

As the Board has explained with regard to a similar management right "to establish and
25 enforce shop rules," this is a "general contractual provision similar to a broadly worded

management-rights clause, from which we will not infer clear and unmistakable waiver."
California Offset Printers, 349 NLRB 732, 733 (2007) (reversing judge for relying on "general
authority" of employer under contract to "establish and enforce shop rules" to "discipline or
discharge for cause" and "to establish work schedules and make changes therein," to find waiver

30 of right to bargain over establishment of rule requiring employees to be on call for sudden
schedule changes). Indeed, the Board has held that a general right to make rules or policies
does not waive the right to bargain over the specific subject of rules on attendance. Ciba-Geigy
Pharmaceuticals , 264 NLRB 1013, 1016 (1982) (employer's authority under management-rights
clause to continue and change reasonable rules and regulations as it may deem necessary and

35 proper does not evidence "that the Union waived its right to bargain about absentee rules" as the
management-rights clause makes no reference to rules on absenteeism or tardiness).

As to the right to discipline and discharge, it is just that—it "allows the employer to function
in accordance with existing contractually agreed-upon procedures, not to change them."

40 California Offset Printers, supra at 734. Indeed, the limitation in a contract, such as this one, of
the employer's right to discipline "for cause" has been held by the Board as evidence contrary to
the waiver of bargaining on the subject. Windstream Corp., 355 NLRB 406 (2010), incorporating
352 NLRB 44, 50 (2008) ("If anything, such language shows the unions interest in the fairness of
the Respondent's application of discipline").

45
Notably, I agree with the reasoning of the Board in Kennametal, /nc., 358 NLRB No. 68

(2012),. a case cited by both the Respondent and the General Counsel, but which is non-
precedential in light of NLRB v. Noel Canning, _ U.S. _, 134 S.Ct. 2550 (2014). Although not
precedential, the reasoning of Kennametal is persuasive and I adopt it. In Kennametal, supra,

50 the collective-bargaining agreement explicitly gave the employer the right "to continue to make
reasonable provisions for the safety and health of its employees" as well as "establish"

21
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"reasonable safety and health rules." The Board found that this constituted a waiver of the right
to bargain over safety rules. However, notwithstanding this waiver, the Board found that
discipline regarding safety rules had not been waived. In other words, a contractual waiver as to
safety rules, premised on the employer's explicit and unambiguous right in the contract to make

5 safety rules, did not extend to the right to alter the progressive disciplinary rules for safety
violations as nothing "in the collective-bargaining agreement permits the Respondent to
unilaterally change the disciplinary consequences for employees engaging in [violation of safety
rule] conduct." 358 NLRB No. 68, slip op. at 3.

10 The reasoning is instructive for our case. And it demonstrates that the instant case is
even less suitable for finding waiver than Kennametal. In Kennametal, the contract gave the
employer the specific and express right to establish rules regarding the specific employment term
at issue—in that case, safety rules. Still, even that specific predicate contractual right to establish
safety rules in Kennametal did not demonstrate waiver of the right to bargain over the

15 establishment or changing of discipline regarding the very safety rules that the employer was free
to establish unilaterally. ~ In our case, there is also no explicit right in the contract for the employer
to make disciplinary rules or, even more to the point, to "unilaterally change the disciplinary
consequences for employees engaging in" any specific type of conduct. And indeed, in our case,
there is not even an explicit and specific predicate right to establish the employment terms at

20 issue (e.g., absenteeism, attendance, or progressive discipline). Accordingly, if no waiver of the
right to bargain about changing discipline for safety issues can be found in Kennametal, none
can be found here to change discipline based on a contract that provides neither for an explicit
right to make disciplinary rules, or even (unlike in Kennametan for establishing the specific
employment terms at issue in the case.

25
The cases relied upon by the Respondent support the General Counsel's case. The

Respondent relies upon United Technologies Corp., 287 NLRB 198 (1987), calling it "near{y
identical" to the instant case. However, it is not. The management-rights clause in that case
explicitly gave the employer "the right to make and apply rules and regulations for production,

30 discipline efficiency, and safety." The management-rights clause in this case does not grant that
right (much less waive bargaining about) making and applying disciplinary rules. As stated
above, it is well settled that a general right "to discipline" does not constitute a waiver of the right
to bargain over the making or changing of disciplinary rules. In a related argument (R. Br. at 17),
the Respondent argues that in the management-rights clause

35
[the references to the Company's exclusive right to "discipline and discharge far
just cause" and to "adopt and enforce rules and regulations and policies and
procedures" are contained within the same clause of the management-rights
provision, set off by semi-colons, which indicates that they are intended to be read

40 together.

In fact, it is the semi-colons that separate the general right to make rules and the general right to
discipline and thereby demonstrate that these are separate enumerated management rights. By
contrast, the management-rights clause in United Technologies, supra, expressly provided for

45 "the right to make and apply rules and regulations for, , .discipline." (Emphasis added). The
Respondent simply cannot fit this case within the pigeon hole marked United Technologies.

Provena Hospital also does not support the Respondent's argument. in that case, the
Board agreed with the part of the employer's argument that claimed that the union had waived the

50 right to •bargain about a new attendance/tardiness procedure where the contract gave the
employer the right—along with the right to make rules of conduct and to discipline/discharge—to

22
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"change reporting practices and procedures and/or to introduce new or improved ones."
However, in this case there is no specific right in the management-rights clause to "change
reporting practices and procedures" or any other reference to attendance or tardiness. No such
specific right pertaining to attendance rules is provided for in the management-rights clause,15

At the same time, the parties' bargaining history provides absolutely no support for the
Respondent's waiver argument. The existing management-rights provision was introduced
during 2006 negotiations and it was far more detailed and extensive in its setting forth of
management rights than the predecessor clause. However, by no witness' account was there

10 any discussion of discipline, absenteeism, or the right under the management-rights clause (or
under any clause) to change such rules. This precludes a finding that "the matter claimed to have
been waived was fully discussed by the parties and that the party alleged to have waived its
rights consciously yielded its interest in the matter." Allison Corp., 330 NLRB 1363, 1365

15
Notably, with specific regard to the attendance/absenteeism policy, the bargaining history

is directly in opposition to the Respondent's waiver claim. The absenteeism policy in effect
before the March 2014 implementation was not only the product of extensive bargaining between
the parties, but was enacted in 2005 based on an explicit written agreement between the Union

20 and the Respondent. The 2005 Absenteeism policy begins with the preface: "The Company and
the Union Committee have agreed to the following terms:"—This is the opposite of a history of
waiver of bargaining rights. Rather, the history is of the collective bargaining of issues related to
attendance rules and discipline for violation of them. And, consistent with this, in late 2006 when
Graymont approached the Union with a proposal to change the discipline for work rules to make

25 them stricter, the Union objected on grounds that labor law required bargaining before there could
be any change. The proposals were not implemented.

Finally, the Respondent advances the specious argument that the Union's effort in June
2014 negotiations to negotiate changes to fihe management-rights clause evidences that the

15The Respondent also relies on Quebecor World Mt. Morris ll, 353 NLRB 1 (2008), a two-
member Board case that was never adopted by the Board after New Process Steel, 560 U.S. 674
(2010). Thus, the case is of no precedential force. However, it too is easily distinguishable: the
Board Members found a waiver of the union's right to bargain over implementation of a
"performance improvement procedure (PIP) procedure where the management right to discipline
was combined with a right on the employer's part to "establish and apply reasonable standards of
performance and rules of conduct." The Board Members found that this language authorized the
unilateral establishment and application of disciplinary procedures for work-performance issues,
which they found the PIP to be. But in the instant case, the unilateral changes involve
attendance, tardiness, and their place in and the progressive discipline scheme generally. The
contract's language does not clearly and unmistakably endorse any unilateral right of action on
these subjects.

16The Respondent proposes (R. Br. at 18-19) to turn the "clear and unmistakable" standard
on its head when it argues that because during the 2006 negotiations the Union succeeded in
having the Employer remove certain express rights from the proposed management-rights clause
(i.e., the right to change shift duration and the right to hire subcontractors), this means that the
Union has waived the right to bargain over every other alleged management right—whether or .
not discussed and whether or not explicitly and specifically stated. This is essentially the
reasoning of the judge that the Board rejected and reversed in California Offset Printers, supra.

23
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Respondent had the right to make the unilateral changes all along. In these negotiations,
occurring in the aftermath of the Respondent's unilateral action, the Union (unsuccessfully)
proposed changing the management-rights clause to explicitly prohibit unilateral action with
regard to work rules.

5
The Respondent reasons: "These changes would be wholly unnecessary if, as fhe Union

and the General Counsel now contend, the Company did not possess the right to make such
changes in the first place." But it is also the case that the Union's proposed contract revisions
would have been wholly unnecessary if the Respondent had not relied upon the existing contract

10 language to make unlawful unilateral changes.

The Respondent's argument assumes what it must prove. In other words, the
Respondent's argument works only if you first assume that under the existing management-rights
clause the Union had no right to bargain about the unilateral changes undertaken by the

15 Respondent. But I have found that this is not the case. And in the context of unlawful unilateral
action by the Respondent, the Union's subsequent effort to amend the management-rights clause
reasonably cannot be understood as an admission but, rather, as an effort to adapt to the
Respondent's unremedied unlawful conduct.

20 A final note about the complaint: The complaint suggesfis that the Respondent's violation
began on or about February 25, 2014, which is the date that the Respondent announced that it
was refusing to bargain about the changes in policy it planned to implement March 1, 2014.
However, on brief, counsel for the General Counsel contends that the violation was the unilateral
implementation, which occurred on March 1, 2014. I think the brief is right. Absent the

25 implementation, there was no statutory duty to bargain. These events occurred during the term of
an existing labor agreement. Had the Respondent not implemented changes to the attendance
and disciplinary policies, there was no separate duty to bargain over these issues at this time.
Had the Employer threatened but in the end not implemented changes to the policies (see, e.g.,
events in late 2006), there would have been no bargaining violation. The violation in this case

30 was the unilateral implementation without affording the Union an opportunity to collectively
bargain.

III. The delay in providing information

35 As referenced above, counsel for the General Counsel has moved to amend the
complaint to allege that the Respondent unlawfully delayed providing requested information to the
Union. The Respondent has not objected to the amendment, which I have granted, and which, in
any event, is not required under Board precedent with regard to such closely-related allegations.
Care Manor of Farmington, 318 NLRB 330 (1995).

40
In August 2014, the Respondent announced that it had nothing responsive to the Union's

request (other than the policy meeting notes that the Union already had in its possession).
Before this, since the Union's February 25, 2014 information request, the Respondent had
maintained a refusal to provide the Union information on grounds that, having no obligation to

45 bargain over the decision to implement changes to the absenteeism and disciplinary policies, it
similarly had no obligation to furnish information regarding the decision."

"The Respondent's February 25, 2014 response to the Union also contained the independent
(but unexplained) claim that "in any event, there is no obligation to provide any information
regarding internal management discussions leading to such a discussion." However, neither at
trial nor on brief does the Respondent advance this argument as a rationale for noncompliance.

24
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But for a complication I will arrive at shortly, all of this seems like a straightforward
violation of the Act.

5 An employer, on request must provide a union with information that is relevant fo its
carrying out its statutory duties and responsibilities in representing employees. NLRB v. Acme
Industrial Co., 385 U.S. 432 (1967); Dodger Theatricals, 347 NLRB 953, 867 (2006). The duty to
provide information includes information relevant to contract administration and negotiation.
Pulaski Construction Co., 345 NLRB 931, 935 (2005).

10

The duty to furnish information requires a reasonable good-faith effort to respond to the
request as promptly as circumstances allow. Good Life Beverage Go., 312 NLRB 1060, 1062 fn.
9 (1993). "An unreasonable delay in furnishing such information is as much of a violation of

15 Section 8(a)(5) of the Act as a refusal to furnish the information at all." Valley Inventory Service,
295 NLRB 1163, 1166 (1989). "Absent evidence justifying an employer's delay in furnishing a
union with relevant information, such a delay will constitute a violation of Section 8(a)(5)
inasmuch ̀ as the Union was entitled to the information at the time it made its initial request, [and]
it was Respondent's duty to furnish it as promptly as possible."' Woodland Clinic, 331 NLRB 735,

20 737 (2000) (Board's brackets), quoting, Pennco, Inc., 212 NLRB 677, 678 (1974).

have rejected the Respondent's defense that it had no duty to bargain over the decision
to change the absenteeism and disciplinary policy. Its "derivative" defense—that it had no
obligation to provide information on these decisions because it had no obligation to bargain—is,

25 accordingly, also rejected as baseless. There is no reasonable grounds identifiable in the record
for the delay in telling the Union that it had no responsive information. The Respondent could
have determined', and likely did determine within days that it had no documents responsive to the
Union's request. The Union was entitled to know this forthwith.18

30 There is, however, a problem. Somewhat remarkably, in my estimation, in Ra/ey's
Supermarkets &Drug Centers, 349 NLRB 26, 28 (2007), a Board majority held that the failure to
inform the union that requested information does not exist is not a violation that can be found
based on a complaint allegation that generally states that the respondent has unlawfully failed to
provide (or delayed in providing) requested information.

35

According to the Board in Raley's, at least where the General Counsel is on notice before
trial that the respondent is claiming that the requested information does not exist, the General
Counsel must amend the complaint to reflect this, or face dismissal of the complaint.

C~1

In addition, the Respondent took the position that as to Union's request for minutes of policy
meetings, it did not need to provide such documents because the Union already had copies of
them. The General Counsel does not argue that the failure to provide the Union with (additional
copies) of policy meeting minutes forms a part of the violation.

181 note that the General Counsel does not claim that the Respondent, in fact, has documents
responsive to the Union's request. In other words, the General Counsel accepts the
Respondent's contention that the Respondent did not rely on any responsive information in
making the decisions at issue.

25
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In Ra/ey's, the complaint alleged that since a certain date, the employer had failed and
refused to provide the union with information allegedly in an investigator's report. The Board
majority, in response to the arguments of their dissenting colleague, explained that

5 At no time, even after learning that such. a report did not exist, did the General
Counsel amend the complaint to allege that the Respondent violated the Act by
failing to timely inform the Union that there were no such reports. Accordingly, we
do not find a violation on that basis.

10 Our colleague would construe the complaint to allege precisely the opposite of
what it does allege. As noted above, the complaint alleges that the Respondent
failed to furnish a document, viz., a cgpy of the investigator's report. The
complaint therefore implicitly alleges that the report exists and that the Respondent
refuses to furnish it. Further, we assume arguendo that the allegation can be

15 broadly construed to cover an untimely furnishing of the report or an incomplete
furnishing of the report. However, it is an unreasonable stretch to convert this
allegation into its opposite, i.e., that the report does not exist, and that the
Respondent failed to inform the Union of this fact. If the General Counsel wanted
to allege this as an alternative pleading, he could have done so. He did not. We

20 therefore decline to find a violation on this basis.

349 NLRB at 28.

The unavoidable holding of Raley's is that where the General Counsel learns prior to the
25 hearing that the Respondent is taking the position that it did not possess anything responsive to

the information request, the complaint must be amended to explicitly allege a refusal (or delay) in
conveying to the Union the fact of the lack of existence of responsive information.

The situation here is essentially indistinguishable from that in Ra/ey's. One might
30 entertain the argument that here, unlike in Raley's, the complaint allegation did not refer to a

specific identifiable document that the Respondent had failed to provide. This might be said to
make less apposite fihe Board's conclusion in Raley's that the complaint "therefore implicitly
alleges that [the specific information] exists and that the Respondent refuses to furnish it."
However, this is a thin and unsatisfying reed of a distinction.

35
Under the reasoning of Raley's, at I~ast where the facts are known to the General

Counsel before trial, the respondent's unlawful failure to provide, or the delay in providing, the
news that information does not exist must be based on a complaint allegation specifically
asserting a failure to inform (or delay in informing) the union that the requested documents do not

40 exist. See Albertson's, Inc., 351 NLRB 254, 255 (2007) (reversing judge's finding of violation
because "[u]nder the standard set forth in Raley's Supermarkets, the General Counsel must
specifically allege that the failure to inform the union that the requested documents do not exist
(or the delayed communication of that fact) was unlawful. The instant complaint, which does not
even mention the nonexistence of the documents, plainly fails to satisfy this pleading

45 requirement") (citation omitted).
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While I may agree that the dissent in Raley's has the better of the argument,'9 the
reasoning of the Board's decision in Raley's must be followed until overruled. Waco, Inc., 273
NLRB 746, 749 fn. 14 (1984) ("We emphasize that it is a judge's duty to apply established Board
precedent which the Supreme Court has not reversed. It is for the Board, not the judge, to
determine whether thafi precedent should be varied.") (citation omitted). Here, the complaint
allegation, as amended, alleges only a delay in providing information—notwithstanding the
Respondent's pretrial declaration that it had no information responsive to the Union's request.
Accordingly, I find no violation as to the delay in providing information, as alleged.

10 CONCLUSIONS OF LAW

1. The Respondent Graymont PA, Inc., is an employer within the meaning of Section 2(2), (6),
and (7) of the Act.

15 2. The Charging Party, Local Lodge D92, United Cement, Lime, Gypsum and Allied Workers, a
Division of International Brotherhood of Boilermakers, Iron Shipbuilders, Blacksmiths, Forgers
and Helpers, AFL—CIO (Union) is a labor organization within the meaning of Section 2(5) of
the Act.

20 3. The Union is the designated collective-bargaining representative of the following bargaining
unit of the Respondent's employees:

Employees in the Bellefonte Plant located on North Thomas Street and the
Pleasant Gap plant located on Airport Road.... The term "employees" as used in

25 this Agreement will not include salaried foreman and office employees.

30

35

4. The Respondent violated Section 8(a)(5) and (1) of the Act by unilaterally implementing
changes to its work rule disciplinary policies and absenteeism policies without affording the
Union an opportunity to collectively bargain.

5. The unfair labor practices committed by the Respondent affect commerce within the meaning
of Section 2(6) and (7) of the Act.

REMEDY

Having found that the Respondent has engaged in certain unfair labor practices, I fiind that
it must be ordered to cease and desist there from and to take certain affirmative action designed
to effectuate the policies of the Act.

191n Ra/ey's, the dissent explained:

[t]he notion that an employer's failure timely to indicate that it lacks requested
information is somehow disfiinguishable from a failure to provide available
information does a disservice to the Act. The purpose of the Act's requirement that
parties provide each other with relevant information is to maximize communication
between them and so minimize industrial strife. For this purpose, it is elementary
that parties must not only provide requested information, but also timely inform
each other when they have none to provide. The failure to do either is obviously a
violation of the duty to provide relevant information.

349 NLRB at 30 (original emphasis).
27
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Having found that the Respondent violated Section 8(a)(5) and (1) of the Act by
unilaterally implementing changes to its work rule disciplinary and absenteeism policies without
affording the Union an opportunity to bargain, the Respondent shall be ordered, to rescind those

5 changes encompassed within the implementation and restore the status quo ante. The
Respondent shall be required to rescind all discipline issued based in any way upon the
unilaterally changed portions of the work rules or attendance policy and shall make any
employees adversely affected by the unlawful changes whole for any loss of earnings and other
benefits suffered as a result of the unlawful changes. The make-whole remedy shall be

10 computed in accordance with F. W. Woolworth Co., 90 NLRB 289 (1950), with interest, as
prescribed in New Horizons for the Retarded, 283 NLRB 1173 (1987), and compounded daily as
prescribed in Kentucky River Medical Center, 356 NLRB No. 8 (2010). In accordance with
Tortillas Dan Chavas, 361 NLRB No. 10 (2014), the Respondent shall compensate any
employees adversely affected by the unlawfully changed policies for the adverse tax

15 consequences, if any, of receiving lump sum backpay awards, and file a report with the Social
Security Administration allocating the backpay awards to the appropriate calendar quarters for
each employee.

The Respondent shall post an appropriate informational notice, as described in the
20 attached appendix. This notice shall be posted at the Respondent's facilities wherever the notices

to employees are regularly posted for 60 days without anything covering it up or defacing its
contents. In addition to physical posting of paper notices, notices shall be distributed
electronically, such as by email, posting on an Intranet or an Internet site, and/or other electronic
means, if the Respondent customarily communicates with its employees by such means. In the

25 event that, during the pendency of these proceedings the Respondent has gone out of business
or closed a facility involved in these proceedings, the Respondent shall duplicate and mail, at its
own expense, a copy of the notice to all current employees and former employees employed by
the Respondent at any time since March 1, 2014. When the notice is issued to the Respondent, it
shall sign it or otherwise notify Region 6 of the Board what action it will take with respect to this

30 decision.

On these findings of fact and conclusions of law and on the entire record, I issue the
following recommended20

35 ORDEF2

The Respondent, Graymont PA, Inc., Pleasant Gap, Pennsylvania, its officers, agents,
successors, and assigns, shall

40 1. Cease and desist from:

(a) Changing the terms of conditions of employment of its unit employees, including,
but not limited to, unilaterally implementing changes to its absenteeism and/or
work rules disciplinary policies without first notifying the Union and giving it an

45 opportunity to collectively bargain.

Z~If no exceptions are filed as provided by Sec. 102.46 of the Board's Rules and Regulations,
the findings, conclusions, and recommended Order shall, as provided in Sec. 102.48 of the
Rules, be adopted by the Board and all objections to them shall be deemed waived for all
purposes.

28
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5

(b) In any like or related manner interfering with, restraining, or coercing employees in
the exercise of the rights guaranteed them by Section 7 of the Act.

2. Take the following affirmative action necessary to effectuate the policies of the Act:

(a) At the request of the Union, rescind the unilateral changes to the absenteeism and
work rules disciplinary policies and/or the enforcement of those changed policies,
and restore the status quo ante with regard to these changes.

10 (b) Rescind all discipline issued to employees based in any way upon the unilaterally
changed portions of the policies and make any employees adversely affected by
the unlawful changes whole for loss of earnings and other benefits suffered as a
result of the unlawfully imposed changes to policies, in the manner described in
the decision.

15
(c) Before irriplementing any changes in wages, hours, or other terms and conditions

of employment of unit employees, notify and, on request, collectively bargain with
the Union as the exclusive collective-bargaining representative of employees in the
following bargaining unit:

20
Employees in the Bellefonte Plant located on North Thomas Street
and the Pleasant Gap plant located on Airport Road.... The term
"employees" as used in this Agreement will not include salaried
foreman and office employees.

25
(d) Preserve and, within 14 days of a request, or such additional time as the Regional

Director may allow for good cause shown, provide at a reasonable place
designated by the Board or its agents, all payroll records, social security payment
records, timecards, personnel records and reports, and all other records, including

30 an electronic copy of such records if stored in electronic form, necessary to
analyze the amount of backpay due under the terms of this Order.

(e) Within 14 days after service by the Region, post at its facilities in Pleasant Gap,
and Bellefonte, Pennsylvania copies of the attached notice marked "Appendix.•• 21

35 Copies of the notice, on forms provided by the Regional Director for Region 6,
after being signed by the Respondent's authorized representative, shall be posted
by the Respondent and maintained for 60 consecutive days in conspicuous places,
including all places where notices to employees are customarily posted. In
addition to physical posting of paper notices, notices shall be distributed

40 electronically, such as by email, posting on an Intranet or an Internet site, and/or
other electronic means, if the Respondent customarily communicates with its
employees by such means. Reasonable steps shall be taken by the Respondent
to ensure that the notices are not altered, defaced, or covered by any other
material. In the event that, during the pendency of these proceedings, the

45 Respondent has gone out of business or closed the facility involved in these

21If this Order is enforced by a judgment of a United States court of appeals, the words in the
notice reading "Posted by Order of the National Labor Relations Board" shall read "Posted
Pursuant to a Judgment of the United States Court of Appeals Enforcing an Order of the National
Labor Relations Board."

29
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proceedings, the Respondent shall duplicate and mail, at its own expense, a copy
of the notice to all current employees and former employees employed by the
Respondent at any time since March 1, 2014.

(f) Within 21 days after service by the Region, file with the Regional Director for
Region 6 a sworn certification of a responsible official on a form provided by the
Region attesting to the steps that the Respondent has taken to comply.

IT IS FURTHER ORDERED that the complaint is dismissed insofar as it alleges violations of the
10 Act not specifically found.

Dated, Washington, D.C. December 30, 2014

15
~~

David I. Goldman
U.S. Administrative Law Judge

30
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APPENDIX

NOTICE TO EMPLOYEES

Posted by Order of the
National Labor Relations Board

An Agency of the United States Government

The National Labor Relations Board has found that we violated Federal labor law and has
ordered us to post and obey this notice.

FEDERAL LAWGIVES YOU THE RIGHT TO

Form, join, or assist a union
Choose representatives to bargain with us on your behalf
Act together with other employees for your benefit and protection
Choose not to engage in any of these protected activities.

WE WILL NOT change the terms of conditions of your employment, including the absenteeism
and the work rules disciplinary policies, without first notifying the Union and giving it an
opportunity to collectively bargain.

WE WILL NOT in any like or related manner interfere with, restrain, or coerce you in the exercise
of the rights listed above.

WE WILL rescind the unilateral changes we made to the absenteeism and work rules disciplinary
policies.

WE WILL rescind any discipline issued to employees based in any way upon the unilaterally
changed portions of the absenteeism and/or work rules disciplinary policies and make any
employees adversely affected by the unlawful changes whole for any loss of earnings and other
benefits suffered as a result of the unlawful unilateral changes.

WE WILL notify, and upon request collectively bargain with the Union before implementing any
changes in wages, hours, or other terms and conditions of your employment.

GRAYMONT PA, INC.

(Employer)

Dated By
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The National Labor Relations Board is an independent Federal agency created in 1935 to enforce the National Labor
Relations Act, It conducts secret-ballot elections to determine whether employees want union representation and it
investigates and remedies unfair labor practices by employers and unions. To find out more about your rights under the
Act and how to file a charge or election petition, you may speak confidentially to any agent with the Board's Regional
Office set forth below. You may also obtain information from the Board's website: www.nirb.gov.

1000 Liberty Avenue, Federal Building, Room 904, Pittsburgh, PA 15222-4111
(412) 395-4400, Hours: 8:30 a.m, to 5 p.m.

0 ~ ~ ~
..

,: . •r
-~ _ _,

;..
~ ■O.~

The Administrative Law Judge's decision can be found at www.nirb.gpv/case/06-CA-126251 or by using the QR code below,
Alternatively, you can obtain a copy of the decision from the Executive Secretary, National Labor Relations Board, 109914th
Street, N.W., Washington, D.C. 20570, or by calling (202) 273-1940.

THIS IS AN OFFICIAL NOTICE AND MUST NOT BE DEFACED BY ANYONE
THIS NOTICE MUST REMAIN POSTED FOR 60 CONSECUTIVE DAYS FROM THE DATE OF POSTING AND MUST NOT BE
ALTERED, DEFACED, OR COVERED BY ANY OTHER MATERIAL. ANY QUESTIONS CONCERNING THIS NOTICE OR
COMPLIANCE WITH ITS PROVISIONS MAYBE DIRECTED TO THE ABOVE REGIONAL OFFICE'S

COMPLIANCE OFFICER, (412) 395-6899.
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UNITED STATES OF AMERICA
BEFORE THE NATIONAL LABOR RELATIONS BOARD

REGION SIX

GRAYMONT PA, INC.

and Case 06-CA-126251

LOCAL D92, UNITED CEMENT, LIME
GYPSUM AND ALLIED WORKERS, A DIVISON
OF INTERNATIONAL BROTHERHOOD OF
BOILERMAKERS, IRON SHIPBUILDERS,
BLACKSMITHS, FORGERS AND HELPERS, AFL-CIO

COUNSEL FOR THE GENERAL COUNSEL'S

LIMITED CROSS EXCEPTIONS TO THE DECISION OF THE

ADMINISTRATIVE LAW JUDGE

Submitted by:

Dalia Belinkoff
Counsel for the General Counsel

NATIONAL LABOR RELATIONS BOARD
Region Six
William S. Moorhead Federal Building
1000 Liberty Avenue, Room 904
Pittsburgh, Pennsylvania 15222

Dated at Pittsburgh, Pennsylvania,

this 10th day of February, 2015
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UNITED STATES OF AMERICA
BEFORE THE NATIONAL LABOR RELATIONS BOARD

REGION SIX

GRAYMONT PA, INC.

and Case 06-CA-126251

LOCAL LODGE D92, UNITED CEMENT, LIME
GYPSUM AND ALLIED WORKERS, A DIVISON OF
INTERNATIONAL BROTHERHOOD OF BOILERMAKERS,
IRON SHIPBUILDERS, BLACKSMITHS, FORGERS AND
HELPERS, AFL-CIO

COUNSEL FOR THE GENERAL COUNSEL'S LIMITED CROSS-EXCEPTIONS TO
THE DECISION OF THE ADMINISTRATIVE LAW JUDGE

Counsel for the General Counsel, pursuant to Section 102.46 of the Board's Rules and

Regulations, excepts to the following portions of the Decision of Administrative Law Judge

David I. Goldman in the above-referenced case dated Decem ber 30, 2014.

1. Page 27, Line 8

The A~J's failure to find that Respondent violated Section 8(a)(1) and (a)(5) of the Act by

its unreasonable delay in notifying the Union that it had no information relevant to the Union's

request.

Dated at Pittsburgh, Pennsylvania, this 10'h day of February, 2015.

Respectfully submitted,

/s/ Dalia Belinkoff

Dalia Belinkoff
Counsel for the General Counsel
NATIONAL LABOR RELATIONS BOARD
Region Six
William S. Moorhead Federal Building
1000 Liberty Avenue, Room 904
Pittsburgh, Pennsylvania 15222-4111
Email: dalia.belinkoff@nlrb.gov
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NOTICE:  This opinion is subject to formal revision before publication in the 
bound volumes of NLRB decisions.  Readers are requested to notify the Ex-
ecutive Secretary, National Labor Relations Board, Washington, D.C.  
20570, of any typographical or other formal errors so that corrections can 
be included in the bound volumes.

Graymont PA, Inc. and Local Lodge D92, United 
Cement, Lime, Gypsum and Allied Workers, A 
Division of International Brotherhood of Boil-
ermakers, Iron Shipbuilders, Blacksmiths, 
Forgers and Helpers, AFL–CIO.  Case 06–CA–
126251

June 29, 2016

DECISION AND ORDER

BY CHAIRMAN PEARCE AND MEMBERS MISCIMARRA,
HIROZAWA, AND MCFERRAN

On December 30, 2014, Administrative Law Judge 
David I. Goldman issued the attached decision.  The Re-
spondent filed exceptions, the General Counsel filed lim-
ited cross-exceptions, and each filed a supporting brief, 
answering brief, and reply brief.

The National Labor Relations Board has considered 
the decision and the record in light of the exceptions, 
cross-exceptions, and briefs and has decided to affirm the 
judge’s rulings, findings, and conclusions only to the 
extent consistent with this Decision and Order.1  

The judge found that the Respondent violated Section 
8(a)(5) and (1) of the Act by unilaterally changing its 
work rules, absenteeism policy, and progressive disci-
pline schedule on March 1, 2014.  The judge also found, 
however, that the Respondent did not violate Section 
8(a)(5) and (1) by its failure to timely inform the Union 
that requested information about these changes did not 
exist.  Applying the Board’s decision in Raley’s Super-
markets & Drug Centers, 349 NLRB 26 (2007), and not-
ing that the complaint did not mention the nonexistence 
of the requested information, the judge found that the 
8(a)(5) violation could not be found.

As explained below, we agree with the judge that the 
Respondent violated Section 8(a)(5) and (1) by unilater-
ally implementing the changes at issue here.  However, 
and also as explained below, we reverse the judge’s find-
ing that the Respondent did not violate the Act by failing 
to timely inform the Union that it did not possess the 
requested information.  Specifically, we find that Raley’s 
Supermarkets should be overruled to the extent that it 
precludes the Board from considering an unalleged fail-
                                                          

1 We shall amend the judge’s conclusions of law consistent with our 
findings herein, and modify the judge’s recommended Order to con-
form to our findings and the Board’s standard remedial language, and 
in accordance with AdvoServ of New Jersey, Inc., 363 NLRB No. 143 
(2016).  We shall substitute a new notice to conform to the Order as 
modified.

ure to timely disclose that the requested information does 
not exist when, as here, the unalleged issue is closely 
connected to the subject matter of the complaint and has 
been fully litigated.

I.  THE UNILATERAL CHANGE TO WORK RULES,
ABSENTEEISM POLICY, AND PROGRESSIVE 

DISCIPLINE SCHEDULE

A.  Facts

The Respondent mines lime and produces lime prod-
ucts at its Pleasant Gap and Bellefonte facilities in Penn-
sylvania.  The Union has represented a unit of employees 
at both facilities since the 1960s.

The collective-bargaining agreement in effect from 
June 1, 2011, through May 31, 2014, contains a man-
agement-rights clause, which has remained unchanged 
since 2006.  It states in relevant part that the Respondent:  

[R]etains the sole and exclusive rights to manage; to di-
rect its employees; … to evaluate performance, … to 
discipline and discharge for just cause, to adopt and en-
force rules and regulations and policies and procedures; 
[and] to set and establish standards of performance for 
employees … .

On February 14, 2014, the Respondent announced that 
it would implement changes to its work rules, absentee-
ism policy, and progressive discipline schedule on March 
1.2  These rules and policies are maintained in separate 
documents that are not part of the collective-bargaining 
agreement, and they had not been changed since Febru-
ary 14, 2005.3  After the announcement, the Union in-
formed the Respondent that it wished to discuss the 
changes.  The parties agreed to meet on February 25 to 
discuss the matter.

In a letter dated February 17, 2014,4 the Union re-
quested that the Respondent furnish it with information 
relevant to the Respondent’s decision to change the exist-
ing work rules, absenteeism policy, and progressive dis-
                                                          

2 The changes at issue here include a consolidation of the work rules 
and the absenteeism policy as one policy; a reduction in the number of 
absences that an employee may have before the Respondent issues 
discipline; a progressive discipline schedule that combines violations of 
different categories of rules instead of following separate schedules for 
each category; a reclassification of “sleeping on the job” and “failure to 
follow proper lock-out procedures” to a different category in the work 
rules; and a requirement that employees work 12 months without a 
rules violation before the Respondent removed previous violations from 
their progressive discipline records.

3 In late 2006, the Respondent approached the Union about making 
changes to the work rules but abandoned the matter after the Union 
protested the change and demanded bargaining.  

4 All dates hereafter are in 2014.
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cipline schedule.5  Plant Manager Martin Turecky pro-
vided the Union a written response at the beginning of 
the February 25 meeting.  The Respondent’s letter stated 
in relevant part:  

Under our collective bargaining agreement, the Com-
pany retains the sole and exclusive right to manage, 
which expressly includes the right “. . . to adopt and en-
force rules and regulations and policies and procedures 
… .”  Therefore, the Company has no obligation to 
bargain over any of the changes to which your request 
refers.  Since there is no obligation to bargain over the 
decision to adopt the policies to which your [sic] refer, 
there is, likewise, no obligation to furnish any infor-
mation regarding such decision. 

Turecky also referenced “management rights” when he told 
the Union’s representatives that, although the Respondent 
had no obligation to bargain over the upcoming changes or 
to provide the requested information, it was willing to listen 
to the Union’s concerns about the changes.  The Union’s 
representatives expressed their desire to keep the current 
rules and policies, and shared a number of their specific 
concerns about the proposed changes.  Based on the Un-
ion’s comments, the Respondent made only a few revisions 
to the previously announced rule and policy changes.  The 
parties did not meet again to discuss the changes before the 
Respondent implemented them on March 1.

B.  The Judge’s Decision6

Rejecting the Respondent’s contention that the Union 
waived its right to bargain over the Respondent’s chang-
es to its work rules, absenteeism policy, and progressive 
                                                          

5 The Union requested “any memos, data of any kind, or any other 
Information or Materials which the company relied upon for making 
the decision to change the work rules, discipline policy, and why 
changes are being made to the absenteeism policy.”  The Union also 
requested “minutes of policy meeting[s] over the past five years in 
which these topics were discussed, and any decisions, or agreement that 
were arrived at, between the company, and the bargaining unit for 
Local D92 employees.”

6 The judge found, and we agree, that deferral to arbitration of the 
unilateral-change allegation is not warranted, as it is inextricably relat-
ed to the allegation that the Respondent failed to timely furnish the 
Union with relevant requested information.  See Arvinmeritor, Inc., 340 
NLRB 1035, 1035 fn. 1 (2003) (where “an allegation for which deferral 
is sought is inextricably related to other complaint allegations that are 
either inappropriate for deferral or for which deferral is not sought, a 
party’s request for deferral must be denied” (quoting American Com-
mercial Lines, 291 NLRB 1066, 1069 (1988)).  Further, and contrary to 
the Respondent’s contention, the judge’s recommended dismissal of the 
related information-request allegation does not provide a basis for 
deferring the fully litigated unilateral-change allegation at this stage in 
the proceeding.  See Hospital San Cristobal, 356 NLRB 699, 699 fn. 3 
(2011) (fully litigated unilateral-change allegation not deferred to arbi-
tration after a related information-request allegation was settled at the 
conclusion of the hearing).

discipline schedule, the judge found that the Respondent 
violated Section 8(a)(5) and (1) of the Act by unilaterally 
implementing the changes on March 1, 2014.  The judge 
found that the contractual management-rights provi-
sions—reserving the Respondent’s right “to adopt and 
enforce rules and regulations and policies and proce-
dures” and “to discipline and discharge for just cause”—
did not waive the Union’s right to bargain over the 
changes at issue.  He found that the former provision was 
too vague to waive the Union’s statutory right to bargain 
over any particular term of employment, and that the 
latter phrase authorized the Respondent to discipline em-
ployees under existing rules and policies but not to uni-
laterally change them.  In addition, the judge found that 
these provisions, when read together, did not authorize 
the Respondent to act unilaterally.

We agree that the Union did not waive its right to bar-
gain over these matters, and therefore the unilateral 
changes were unlawful.

C.  Discussion 

In evaluating an employer’s claim that the collective-
bargaining agreement permits it to make unilateral 
changes in terms and conditions of employment, the 
Board applies the long-established “clear and unmistaka-
ble waiver” standard.  Provena St. Joseph Medical Cen-
ter, 350 NLRB 808, 811 (2007).  That standard—
endorsed by the Supreme Court in NLRB v. C & C Ply-
wood, 385 U.S. 421 (1967)—“requires bargaining part-
ners to unequivocally and specifically express their mu-
tual intention to permit unilateral employer action with 
respect to a particular employment term, notwithstanding 
the statutory duty to bargain that would otherwise ap-
ply.”  Provena, supra at 811.  In order to find a waiver 
based on contractual language, that language must be 
“sufficiently specific.”  Johnson-Bateman Co., 295 
NLRB 180, 189 (1989).  Further, while “[w]aiver of a 
statutory right may be evidenced by bargaining history, [ 
] the Board requires the matter at issue to have been fully 
discussed and consciously explored during negotiations 
and the union to have consciously yielded or clearly and 
unmistakably waived its interest in the matter.”  Id. at 
185.  As the Board explained in Provena, supra:

The waiver standard … effectively requires the parties 
to focus on particular subjects over which the employer 
seeks the right to act unilaterally.  Such a narrow focus 
has two clear benefits.  First, it encourages the parties 
to bargain only over subjects of importance at the time 
and to leave other subjects to future bargaining.  Se-
cond, if a waiver is won--in clear and unmistakable
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Language--the employer’s right to take future unilateral 
action should be apparent to all concerned.

350 NLRB at 813.
Here, none of the contractual management-rights pro-

visions specifically reference work rules, absenteeism, or 
progressive discipline.7  Further, there is no evidence that 
the parties discussed these subjects during negotiations, 
let alone “fully discussed and consciously explored”
them during bargaining over the current contract lan-
guage.  See, e.g., Merillat Industries, Inc., 252 NLRB 
784, 785 (1980) (union did not waive its right to bargain 
over new absentee rules where “neither the wording of 
the clause itself, nor any other evidence, suggest[ed] that 
by agreeing to the management rights clause . . . the 
[u]nion waived its right to bargain” about the subject).8  
Accordingly, the Respondent has failed to establish a 
clear and unmistakable waiver of the right to bargain 
over these changes. 

We find no merit in the contention of the Respondent 
and dissent that the contractual provision referencing the 
Respondent’s right “to set and establish standards of per-
formance for employees” clearly and unmistakably
waives the Union’s right to bargain over the changes at 
issue, especially when read together with the other provi-
sions discussed above.  Like the other provisions, this 
provision does not specifically reference the Respond-
ent’s extra-contractual work rules, absenteeism policy, or 
progressive discipline schedule.  Further, there is no evi-
dence that those subjects were fully discussed and con-
sciously explored during negotiations over the contract 
language.  Nor is there evidence indicating whether the 
contractual reference to “standards of performance” in-
cluded the extra-contractual rules and policies at issue in 
this case, or only included standards relating to the quali-
                                                          

7 Although the management-rights clause broadly states that the Re-
spondent has the right to adopt and enforce rules, as discussed below, it 
lacks the required specificity to cover the types of work rules at issue 
here.  See Ciba-Geigy Pharmaceuticals Division, 264 NLRB 1013, 
1017 (1982) (management-rights clause, which made no reference to 
rules on absences or tardiness, did not establish a waiver of the union’s 
right to bargain over the employer’s implementation of an attendance 
control procedure), enfd. 722 F.2d 1120 (3d Cir. 1983); Murphy Diesel 
Co., 184 NLRB 757, 763 (1970) (collective-bargaining agreement, 
which made no mention of absentee rules or progressive discipline, did 
not establish a waiver of the union’s right to bargain over those sub-
jects), enfd. 454 F.2d 303 (7th Cir. 1971). 

8 See also Southern Florida Hotel & Motel Assn., 245 NLRB 561, 
568 (1979) (contractual provision stating that the employer may “make, 
continue and change” rules and regulations in the conduct of its busi-
ness did not waive union’s right to bargain over changes affecting
employment and rates of pay, where such matters were neither reflected 
in the terms of the parties’ contract nor discussed during contract nego-
tiations), enf. granted in part, denied in part on other grounds 751 F.2d 
1571 (11th Cir. 1985).

ty of work performed.9  Moreover, the Respondent’s 
February 25 letter to the Union made no mention of this 
provision.  Rather, the letter justified its waiver conten-
tion solely on the provision referencing the Respondent’s 
right “to adopt and enforce rules and regulations and 
policies and procedures.”  Thus, the Respondent’s subse-
quent reliance, in this proceeding, on additional provi-
sions amounts to a post hoc rationalization for its con-
duct.10  See generally Youngstown Steel Door Co., 288 
NLRB 949, 950 (1988) (rejecting respondent’s contrac-
tual interpretation where there was “no contemporaneous 
reference to a contract interpretation” when it engaged in 
the conduct at issue).

Our dissenting colleague, like the Respondent, con-
tends that the management-rights language in the parties’
collective-bargaining agreement, especially the provision 
referencing the Respondent’s right to “adopt and enforce 
rules and regulations and policies and procedures,” estab-
lishes a clear and unmistakable waiver.  He states that 
this language is “strikingly similar” to the contract lan-
guage at issue in United Technologies Corp., 287 NLRB 
198, 198 (1987), enfd. 884 F.2d 1569 (2d Cir. 1989), 
where the Board found a waiver of the union’s right to 
bargain over changes to the employer’s progressive dis-
cipline procedure.  Like the judge, we disagree.11

In United Technologies, the Board found that, by 
agreeing to contract provisions stating that the respond-
ent had “the sole right and responsibility to direct the 
operations of the company and in this connection . . . to 
select, hire, and demote employees, including the right to 
make and apply rules and regulations for production, 
discipline, efficiency, and safety[,]” the union waived its 
right to bargain over the employer’s change in its pro-
                                                          

9 See generally Johnson-Bateman Co., supra at 186–187 (declining 
to infer that the union intended to waive its right to bargain over chang-
es to an extra-contractual policy regarding drug and alcohol testing, 
where the record lacked evidence that the parties fully discussed and 
consciously explored the meaning and potential implications of a man-
agement-rights clause which included only a general reference to the 
employer’s right “to issue, enforce and change company rules”).  

10 Our dissenting colleague also relies on contractual management-
rights provisions that reserve to the Respondent the right “to direct its 
employees” and “to evaluate performance.”  This too is a post hoc 
rationalization for the Respondent’s conduct, and one raised solely by 
the dissent, and not by the Respondent in support of its waiver defense.  

11 We similarly disagree with the Respondent and the dissent that the 
Union waived its right to bargain over the Respondent’s changes to its 
rules and policies under the “contract coverage” standard.  This alterna-
tive theory, first raised by the Respondent on exception, is untimely.  
See, e.g., United States Service Industries, Inc., 315 NLRB 285, 285 
(1994) (finding that a respondent’s defense not raised to, and thus not 
considered by, the judge was untimely raised on exception), enfd. mem. 
72 F.3d 920 (D.C. Cir. 1995). Moreover, even had it been timely 
raised, we reject it and adhere to Board’s long-established “clear and 
unmistakable waiver” standard, for the reasons set forth in Provena, 
350 NLRB at 812–815.  
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gressive discipline procedure.  United Technologies, su-
pra at 198 (emphasis in original).  Here, the parties’ col-
lective-bargaining agreement includes a management-
rights provision reserving to the Respondent the right to 
“adopt and enforce rules and regulations and policies and 
procedures,” but, unlike United Technologies, that provi-
sion does not specifically reference “discipline.”  Nor 
does it specify any other type of rule that the Respondent 
is authorized to unilaterally adopt and enforce.  Without 
such an unequivocal and specific expression of the par-
ties’ mutual intent to permit unilateral employer action 
concerning the matter at issue, there is no basis for find-
ing waiver.  See Dorsey Trailers, Inc., 327 NLRB 835, 
836 (1999) (management-rights clause referencing “rea-
sonable rules, not in conflict with this agreement” was 
too vague to waive union’s right to bargain over changes 
to attendance policy), enfd. in relevant part 233 F.3d 831 
(4th Cir. 2000).12

Our colleague’s reliance on Provena, supra, is similar-
ly misplaced. In Provena, the management-rights clause 
in the parties’ collective-bargaining agreement included 
provisions giving the respondent the right to “change 
reporting practices and procedures and/or to introduce 
new or improved ones”; “to make and enforce rules of 
conduct”; and “to suspend, discipline, and discharge em-
ployees.”  Id. at 815.  The Board concluded that “[b]y 
agreeing to that combination of provisions, the [u]nion 
relinquished its right to demand bargaining over the im-
plementation of a policy prescribing attendance require-
ments and the consequences for failing to adhere to those 
requirements.”  Id.  Here, the management-rights clause 
does not include language specifically referencing the 
matters at issue.  For example, it lacks language pertain-
ing to attendance, like the provision in Provena reserving 
to management the right to “change reporting practices 
and procedures,” or language authorizing the Respondent 
to unilaterally set forth the consequences for failing to 
report to work as scheduled.  Thus, contrary to our dis-
                                                          

12 See also Murtis Taylor Human Services Systems, 360 NLRB No. 
66, slip op. at 3–4 (2014) (management-rights clause referencing em-
ployer’s right “to make and alter from time to time reasonable rules and 
regulations . . . to be observed by employees” was too vague to waive 
union’s right to bargain over new requirement that employees sign 
notes of administrative interviews to attest to the notes’ veracity); 
Windstream Corp., 352 NLRB 44, 50 (2008), affd. and incorporated by 
reference 355 NLRB 406 (2010) (management-rights clause referenc-
ing employer’s right “to establish reasonable rules and regulations” did 
not amount to a waiver of the union’s right to bargain over changes in 
the level of discipline the employer could impose for work rule viola-
tions); Hi-Tech Cable Corp., 309 NLRB 3, 4 (1992) (management-
rights clause referencing employer’s right to make, change, and enforce 
reasonable rules lacked the requisite specificity to constitute a waiver of 
the union’s right to bargain over the employer’s implementation of a 
no-tobacco rule), enfd. per curiam 25 F.3d 1044 (5th Cir. 1994).

senting colleague’s suggestion, the contract provisions 
here, even when read together, lack the specificity that 
the Board found sufficient in Provena.13

In sum, the judge correctly found that the Union did 
not clearly and unmistakably waive its right to bargain 
over changes to the Respondent’s work rules, absentee-
ism policy, and progressive discipline schedule.14  Ac-
cordingly, we adopt his finding that the Respondent vio-
lated Section 8(a)(5) and (1) by its unilateral implemen-
tation of changes to those rules and policies on March 1, 
2014.

II.  THE UNION’S REQUEST FOR INFORMATION

A.  Facts

On February 25, 2014, the Respondent, invoking the 
management-rights clause in the parties’ collective-
bargaining agreement, refused to furnish the Union with 
requested information about its decision to change its 
work rules, absenteeism policy, and progressive disci-
pline schedule.  The complaint, issued June 27, alleges 
that the Respondent, “by Martin Turecky, in writing, has 
failed and refused to furnish the Union with the infor-
mation” it requested on February 17.  The Respondent 
filed an answer to the complaint on July 11, and an 
amended answer on August 26.  In response to the in-
                                                          

13 Our dissenting colleague’s reliance on Continental Telephone Co., 
274 NLRB 1452, 1452–1453 (1985), enfd. 786 F.2d 1174 (9th Cir. 
1986), and Emery Industries, Inc., 268 NLRB 824, 824 (1984), is simi-
larly misplaced.  In each case, the Board found that a union waived its 
right to bargain over a particular term of employment based on the 
language in the parties’ contract and the union’s repeated acquiescence 
to the employer’s action pursuant to its interpretation of that language.  
See Continental Telephone, supra at 1453 (finding “[u]nion’s acquies-
cence in numerous unilateral changes, coupled with the language of the
contract’s management-rights section, establishes that the parties 
agreed that management had the right unilaterally to revise work rules 
such as the attendance policy”); Emery Industries, supra at 824 (union 
waived right to bargain over changes to employer’s absenteeism policy 
by agreeing to a contract provision reserving the employer’s right to 
discipline employees for “neglect of duty” and acquiescing to the re-
spondent’s numerous revisions to that policy).  Conversely, there is no 
evidence here that the Union previously acquiesced to any rule or poli-
cy change that the Respondent implemented pursuant to any provision 
in the management-rights clause.  On the contrary, as found by the 
judge, the Union demanded bargaining over the changes at issue here.  
Moreover, as noted above, in 2006 the Respondent abandoned a pro-
posed change to its work rules after the Union protested and demanded 
bargaining over the matter.

14 The dissent concedes that his interpretation of the Board’s “clear 
and unmistakable waiver” standard in the context of management rights 
provisions is contrary to Board precedent, but argues that generalized 
management rights provisions should suffice to meet this high standard.  
We disagree.  As management rights provisions involve the consensual 
surrender of a fundamental statutory bargaining right, it is imperative 
that the parties “unequivocally and specifically express their mutual 
intention to permit unilateral employer action with respect to a particu-
lar employment term.”  Provena, 350 NLRB at 811. 
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formation-request allegation, and in a separate affirma-
tive-defense paragraph, the amended answer asserts that 
the Respondent has no information responsive to the Un-
ion’s request.  Also in late August, the Respondent noti-
fied the Union that the Respondent had no information 
responsive to the Union’s request.

At the beginning of the hearing, the General Counsel
argued that “the evidence will show that the [Respond-
ent] refused to provide relevant and necessary infor-
mation to the Union citing its lack of obligation to do 
so,” and that “[a]t the 11th hour, the [Respondent] 
changed its assertion and indicated to the Union that it 
had no information in its possession responsive to the 
Union’s request.”  The Respondent asserted in its open-
ing statement that “the evidence will show that the [Re-
spondent] does not have information responsive to the 
request that was made by the Union[.]”  

After the hearing, in the absence of any opposition to 
the General Counsel’s motion, the complaint was 
amended to allege that the Respondent unreasonably 
delayed in providing the Union with relevant information 
regarding the Respondent’s decision to change its work 
rules, absenteeism policy, and progressive discipline 
schedule.  The complaint did not specifically allege, nor 
was it amended to allege, that the Respondent violated 
the Act by its failure to inform the Union that it had no 
information responsive to its request.

B.  The Judge’s Decision

The judge observed that in Raley’s Supermarkets, 349 
NLRB 26, the Board declined to find that an employer 
violated Section 8(a)(5) and (1) by failing to inform the 
union that certain requested information did not exist 
because the complaint alleged only that the employer 
unlawfully failed and refused to furnish the information.  
Applying Raley’s Supermarkets, the judge declined to 
find that the Respondent violated Section 8(a)(5) and (1) 
by its 6-month delay in informing the Union that the re-
quested information did not exist, because the amended 
complaint alleged only that the Respondent unreasonably 
delayed furnishing the requested information.  As ex-
plained below, we find that Raley’s Supermarkets was 
wrongly decided, and that it should not preclude a find-
ing of a violation in the circumstances of this case.

C.  Discussion

i.  Due Process and the Absence of a Specific 
Complaint Allegation

The issue here is one of procedural due process, the 
fundamental elements of which are “notice and an oppor-
tunity to be heard.”  Earthgrains Co., 351 NLRB 733, 
735 (2007).  Sufficient notice is that which “afford[s] 
[the] respondent an opportunity to prepare a defense by 

investigating the basis of the complaint and fashioning an 
explanation of events that refutes the charge of unlawful 
behavior.”  Pergament United Sales, Inc. v. NLRB, 920 
F.2d 130, 135 (2d Cir. 1990), enfg. 296 NLRB 333 
(1989).  As stated in Sunshine Piping, Inc., 351 NLRB 
1371, 1378 (2007), “[t]he precise procedural protections 
of due process vary, depending on the circumstances, 
because due process is a flexible concept unrestricted by 
any bright-line rules.”

Section 102.15(b) of the Board’s Rules and Regula-
tions provides that the complaint shall contain “a clear 
and concise description of the acts which are claimed to 
constitute unfair labor practices, including, where 
known, the approximate dates and places of such acts 
and the names of respondent’s agents or other representa-
tives by whom committed.”  The complaint, however, is 
not the exclusive source of notice of the material issues 
to be addressed in a Board proceeding.  Depending on 
the circumstances, notice may also be provided by the 
General Counsel’s representations at the hearing,15 or it 
might be evident from the respondent’s conduct in the 
proceeding.16  “It is well settled that the Board may find 
and remedy a violation even in the absence of a specified 
allegation in the complaint if the issue is closely con-
nected to the subject matter of the complaint and has 
been fully litigated.”  Pergament, 296 NLRB at 334.  
The determination whether a matter has been fully liti-
gated “rests in part on ‘whether the respondent would 
have altered the conduct of its case at the hearing, had 
the specific allegation been made.’”  Piggly Wiggly Mid-
west, LLC, 357 NLRB 2344, 2345 (2012) (quoting 
Pergament, supra at 335).

In Pergament, the General Counsel issued a complaint 
alleging that the respondents violated Section 8(a)(3) and 
(1) by failing to hire certain individuals because they 
were members of a union.  Id. at 333–334.  The com-
plaint did not allege that the respondents discriminated 
against those individuals for filing an unfair labor prac-
tice charge, but the Board nevertheless adopted the 
judge’s finding that the respondents violated Section 
8(a)(4) by failing to hire them for that reason.  Id. at 333.  
                                                          

15 See, e.g., Victoria Packing Corp., 332 NLRB 597, 598 (2000) 
(“the General Counsel’s opening statement at the hearing reasonably 
put the [r]espondent on notice that the denial of plant access to [the 
union’s business agent] was being alleged as an unlawful breach of the 
contractual visitation clause”).

16 See generally NLRB v. Mackay Radio & Telegraph Co., 304 U.S. 
333, 350 (1938) (rejecting the respondent’s contention that it was de-
nied a full and adequate hearing where “the record show[ed] that at no 
time during the hearings was there any misunderstanding as to what 
was the basis of the Board’s complaint,” and that the respondent “un-
derstood the issue and was afforded full opportunity to justify the ac-
tion of its officers as innocent rather than discriminatory”).
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In doing so, the Board found that the unalleged violation 
was closely connected to the subject matter of the com-
plaint’s 8(a)(3) allegation, noting that both allegations 
focused on the same set of facts and the same ultimate 
issue, and “that no party objected to the introduction of 
any of the relevant evidence.”  Id. at 335.  The Board 
further found that the unalleged issue was fully litigated, 
noting that witnesses for the General Counsel and the 
respondents had testified about the issue, and rejecting 
the respondents’ contention that the absence of a specific 
allegation either precluded them from presenting excul-
patory evidence or altered the conduct of their case at the 
hearing.  Id. at 335 & fn. 8.

The Board has applied these Pergament principles in 
information-request cases.  For example, in Castle Hill 
Health Care Center, 355 NLRB 1156, 1181–1182 
(2010), the Board adopted the judge’s finding of a viola-
tion where the judge found, under Pergament, that the 
respondent’s “continued failure” to provide requested 
information was fully litigated and rejected the respond-
ent’s claim that the alleged violation was limited to the 
union’s initial information requests.  See also Piggly 
Wiggly Midwest, supra at 2344, 2356 (Board adopted the 
judge’s finding, under Pergament, of an unalleged viola-
tion pertaining to the failure to furnish certain sales and 
franchise information);17 Gloversville Embossing, Corp., 
314 NLRB 1258, 1263 (1994) (Board found the respond-
ent failed to timely provide information and also failed to 
provide it in a complete manner, even though the com-
plaint did not specifically allege the latter). 

Notwithstanding the Board’s broad application of the 
Pergament principles, in Raley’s Supermarkets, 349 
NLRB 26, the Board majority, without explanation, did 
not apply (or even reference) Pergament in declining to 
find an information request violation.  There, the General 
Counsel issued a complaint alleging that the respondent 
failed and refused to provide the union with a copy of an 
investigator’s report regarding specific allegations of 
inappropriate behavior.  Id. at 28.  The Board stated that 
the complaint “implicitly alleges that the report exists 
and that the [r]espondent refuses to furnish it,” and that 
“it is an unreasonable stretch to convert this allegation 
into its opposite, i.e., that the report does not exist, and 
that the [r]espondent failed to inform the [u]nion of this 
fact.”  Id.  Noting the absence of an amendment to the 
complaint regarding the failure to inform the union no 
                                                          

17 With respect to another unalleged issue, regarding the union’s re-
quest for information concerning employees’ vacation and holiday pay, 
the Board found that the “fully litigated” prong of the Pergament test 
was not satisfied because the respondent was not on notice that this 
specific information request was at issue.  Id. at 2345.

such reports existed, the Board concluded that finding a 
violation for this conduct was not warranted.  Id.

Thereafter, in Albertson’s, Inc., 351 NLRB 254 
(2007), the Board applied Raley’s Supermarkets and, 
again not referencing Pergament, held that the “General 
Counsel must specifically allege that the failure to inform 
the union that requested documents do not exist (or the 
delayed communication of that fact) was unlawful.  The 
instant complaint, which does not even mention the non-
existence of the documents, plainly fails to satisfy this 
pleading requirement.”  Id. at 255.  The Board according-
ly declined to find a violation for the failure to inform the 
union of the nonexistence of certain requested docu-
ments.

The Albertson’s decision demonstrates that Raley’s 
Supermarkets precludes a finding of an unalleged viola-
tion pertaining to the “nonexistence of information,” re-
gardless of whether the issue is closely connected to the 
subject matter of the complaint and is fully litigated.  The 
Board has not, however, articulated a rationale for im-
plicitly carving out this exception to the Pergament test.

Having carefully considered this issue and the due 
process considerations that are implicated, we can find 
no reasonable basis for maintaining this exception to 
Pergament and mandating a strict pleading requirement 
solely for the failure to timely inform a union that there 
is no information responsive to its request.  We find it 
inimical to the duty to bargain in good faith as required 
by the Act.  Under the duty to bargain, “[t]here can be no 
question of the general obligation of an employer to pro-
vide information that is needed by the bargaining repre-
sentative for the proper performance of its duties.”  
NLRB v. Acme Industrial Co., 385 U.S. 432, 435–436 
(1967) (citing NLRB v. Truitt Mfg. Co., 351 U.S. 149 
(1956)).  This obligation includes the duty “to timely 
disclose that requested information does not exist.”  En-
do Painting Service, Inc., 360 NLRB No. 61, slip op. at 2 
(2014).18  Contrary to Raley’s Supermarkets, we find that 
the policies of the Act are best served by a single test 
applicable to all unalleged issues that may arise.  Accord-
ingly, we overrule Raley’s Supermarkets and its progeny 
to the extent they hold, contrary to Pergament, that for 
issues involving a failure to timely disclose that request-
ed information does not exist, a finding of a violation is 
necessarily precluded by the absence of a specific com-
plaint allegation.  Instead, we hold that the Pergament 
test is applicable to all such circumstances in determining 
whether an unalleged violation may be considered.
                                                          

18 When a respondent does not respond, or fully respond, to an in-
formation request, the requesting party would have no basis for know-
ing that the information does not exist. 

JA000500

USCA Case #16-1249      Document #1644983            Filed: 11/07/2016      Page 504 of 528



GRAYMONT PA, INC. 7

ii.  Application of Pergament and Consideration of 
the Merits

As we have explained, under Pergament, “the Board 
may find and remedy a violation even in the absence of a 
specified allegation in the complaint if the issue is close-
ly connected to the subject matter of the complaint and 
has been fully litigated.”  Pergament, 296 NLRB at 334.  
Both prongs of this test are satisfied here.

First, the Respondent’s failure to timely disclose that 
the Union requested information that did not exist is a 
fact “closely connected” to the amended complaint’s 
allegation that the Respondent failed to timely furnish the 
Union with relevant requested information, as they both 
involve the same evidentiary facts (the Union’s request 
for information and the Respondent’s response to that 
request) and present the same ultimate issue:  whether 
the Respondent, by its August 2014 response to the Un-
ion’s February 17 request for information, satisfied its 
statutory obligation to bargain collectively and in good 
faith with the Union.  Indeed, the Respondent demon-
strated the close connection between these issues by stat-
ing, in its answer to the complaint and again in its open-
ing statement, that it had no information responsive to 
the Union’s request.

Second, the issue was fully litigated.  From the outset, 
the General Counsel asserted that, by its response to the 
Union’s information request, the Respondent violated 
Section 8(a)(5) of the Act.  The Respondent asserted, as 
an affirmative defense to the complaint allegation, that it 
had no information responsive to the Union’s request.  
Notably, each party called a witness to testify that the 
Respondent delayed its disclosure that it lacked respon-
sive information.19  These circumstances demonstrate 
                                                          

19 The Respondent contends in its answering brief that it had no rea-
son to question witnesses about the cause of its delayed response be-
cause “it had no reason to know that the failure to notify the Union of 
the nonexistence of information would be alleged as a separate viola-
tion of the Act.”  The Respondent, however, demonstrated its under-
standing that the “nonexistence of information” was an issue in this 
case by raising it as an affirmative defense.  The Respondent, therefore, 
cannot argue that it was denied due process because it realizes now that 
its evidence might establish a violation of the Act.  See generally NLRB 
v. Mackay Radio & Telegraph Co., 304 U.S. at 350; Jones Dairy Farm 
v. NLRB, 909 F.2d 1021, 1028–1029 (7th Cir. 1990) (finding no viola-
tion of due process where the Board found an unfair labor practice 
based on evidence that was “a principal component of [the employer’s] 
defense in the administrative proceedings”), enfg. 295 NLRB 113 
(1989).  Moreover, there is no factual dispute pertaining to the infor-
mation request or the Respondent’s response to that request, and the 
Respondent does not assert that additional testimony on this subject 
would warrant dismissal of the information-request allegation.  See, 
e.g., Park ‘N Fly, Inc., 349 NLRB 132, 133–134 (2007) (unalleged 
issue fully and fairly litigated where there was no objection to relevant 
testimony and the respondent chose not to take the opportunity to ques-
tion its own witness about the issue).

that (a) the absence of the specific allegation did not pre-
clude the Respondent from presenting exculpatory evi-
dence, and (b) the Respondent would not have altered the 
conduct of its case at the hearing had the more specific 
allegation been made.  See Pergament, supra at 335.

In sum, we find that the issue of the Respondent’s 6-
month delay in disclosing that the requested information 
does not exist is closely connected to the complaint alle-
gations and was fully litigated.  Accordingly, we find 
that the Respondent was afforded due process, that it was 
not prejudiced by the absence of a complaint allegation 
pertaining to the “nonexistence of information,” and that 
it is appropriate for the Board to reach the merits of the 
issue.

Turning to the merits, we find that the record evidence 
establishes the violation.  In a letter dated February 17, 
2014, the Union requested that the Respondent furnish 
information relevant to its decision to change its work 
rules, absenteeism policy, and progressive discipline 
schedule.  The Respondent initially stated that the Union 
had waived its right to the requested information, and 
waited until August to disclose that the information did 
not exist.  Plainly, the delay of this disclosure was unlaw-
ful, as it is well established that the Respondent was 
“obligat[ed] to timely disclose that requested information 
does not exist” as part of the duty to timely provide in-
formation.  Endo Painting Service, 360 NLRB No. 61, 
slip op. at 2.  See also Dover Hospitality Services, 359 
NLRB No. 126 (2013) (respondent unlawfully waited 13 
months to provide the union with certain requested in-
formation and to tell the union that the remainder of the 
requested information did not exist), affd. and incorpo-
rated by reference 361 NLRB No. 90 (2014), enfd. 636
Fed. Appx. 826 (2d Cir. 2016); Tennessee Steel Proces-
sors, 287 NLRB 1132, 1132–1133 (1988) (respondent 
unlawfully waited 6 months to inform the union that cer-
tain requested information did not exist).  Therefore, as-
suming that it is proper to apply our decision to the fore-
going conduct retroactively, we find that the Respondent 
violated Section 8(a)(5) and (1) by failing to disclose in a 
timely manner that it had no information responsive to 
the Union’s request for information regarding the Re-
spondent’s decision to change its work rules, absentee-
ism policy, and progressive discipline schedule.  For the 
reasons set out in the following section, we find it appro-
priate to apply our decision retroactively.

iii.  Retroactive Application

“The Board’s usual practice is to apply new policies 
and standards ‘to all pending cases in whatever stage.’”  
Aramark School Services, Inc., 337 NLRB 1063, 1063 
fn. 1 (2002) (quoting Deluxe Metal Furniture Co., 121 
NLRB 995, 1006–1007 (1958)).  “[T]he propriety of 
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8 DECISIONS OF THE NATIONAL LABOR RELATIONS BOARD

retroactive application is determined by balancing any ill 
effects of retroactivity against ‘the mischief of producing 
a result which is contrary to a statutory design or to legal 
and equitable principles.’”  Id. (quoting SEC v. Chenery 
Corp., 332 U.S. 194, 203 (1947)).  Thus, the Board ap-
plies new rules and standards retroactively to the parties 
in a case in which the rules and standards are announced, 
unless retroactive application would work a “manifest 
injustice.”  Pattern Makers (Michigan Model Mfrs.), 310 
NLRB 929, 931 (1993).  In determining whether retroac-
tive application of a Board decision will cause manifest 
injustice, the Board balances three factors:  (1) the reli-
ance of the parties on preexisting law; (2) the effect of 
retroactivity on accomplishment of the purpose of the 
Act; and (3) any particular injustice arising from retroac-
tive application.  Id.

We find that retroactive application of the standard an-
nounced today is warranted here.  With respect to the 
first factor, reliance on existing law, there is no evidence 
that the Respondent relied on Raley’s Supermarkets, ei-
ther in deciding how to respond to the Union’s infor-
mation request, or in preparing for this proceeding.  Re-
garding the second factor, retroactivity aids in accom-
plishing the Act’s purpose of “encouraging the practice 
and procedure of collective bargaining”20 by allowing the 
Board to apply the Pergament test to determine whether 
due process considerations preclude us from addressing 
the Respondent’s failure to timely inform the Union that 
it had no information responsive to its request.  In our 
view, no statutory purpose is served by declining to con-
sider the issue if it is determined that such consideration 
would not be a denial of due process.  Regarding the 
third factor, no particular injustice would arise from ret-
roactive application here, because the Pergament test 
ensures that due process principles are considered and 
satisfied.  Accordingly, we find all three factors weigh in
favor of retroactive application of the new standard in 
this case.

AMENDED CONCLUSIONS OF LAW

Insert the following paragraph after the judge’s Con-
clusions of Law 4 and renumber the subsequent para-
graph.

“5.  By failing to disclose in a timely manner that it 
had no information responsive to the Union’s request for 
information regarding the Respondent’s decision to 
change its work rules, absenteeism policy, and progres-
sive discipline schedule, the Respondent violated Section 
8(a)(5) and (1) of the Act.”
                                                          

20 Sec. 1 of the National Labor Relations Act.

ORDER

The National Labor Relations Board orders that the 
Respondent, Graymont PA, Inc., Pleasant Gap and Belle-
fonte, Pennsylvania, its officers, agents, successors, and 
assigns, shall

1.  Cease and desist from 
(a)  Refusing to bargain collectively with Local Lodge 

D92, United Cement, Lime, Gypsum and Allied Work-
ers, a Division of International Brotherhood of Boiler-
makers, Iron Shipbuilders, Blacksmiths, Forgers and 
Helpers, AFL–CIO, by failing to disclose in a timely 
manner that it has no information responsive to the Un-
ion’s request for information that is relevant and neces-
sary to the Union’s performance of its functions as the 
collective-bargaining representative of the Respondent’s 
unit employees.

(b)  Unilaterally changing the terms and conditions of 
employment of its unit employees.

(c)  In any like or related manner interfering with, re-
straining, or coercing employees in the exercise of the 
rights guaranteed them by Section 7 of the Act.

2.  Take the following affirmative action necessary to 
effectuate the policies of the Act.

(a)  Before implementing any changes in wages, hours, 
or other terms and conditions of employment of unit em-
ployees, notify and, on request, bargain with the Union 
as the exclusive collective-bargaining representative of 
employees in the following bargaining unit:

All full-time and regular part-time production and 
maintenance employees employed by Respondent at its 
North Thomas Street, Bellefonte, Pennsylvania plant 
and its Airport Road, Pleasant Gap, Pennsylvania fa-
cility, excluding salaried foremen, office employees, 
guards, managers, and supervisors as defined in the 
Act.

(b)  Rescind the changes to the work rules, absentee-
ism policy, and progressive discipline schedule that were 
unilaterally implemented on March 1, 2014.

(c)  Remove from its files any references to discipline 
issued pursuant to the Respondent’s changes to the work 
rules, absenteeism policy, and progressive discipline 
schedule that the Respondent unilaterally implemented 
March 1, 2014, and within 3 days thereafter notify the 
employees in writing that this has been done and that the 
unlawful discipline will not be used against them in any 
way.

(d)  Offer any unit employees who were discharged 
pursuant to the changes to the work rules, absenteeism 
policy, and progressive discipline schedule full rein-
statement to their former positions, or, if those positions 
no longer exist, to substantially equivalent positions, 
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GRAYMONT PA, INC. 9

without prejudice to their seniority or any other rights or 
privileges previously enjoyed.

(e)  Make whole all employees in the bargaining unit 
who were disciplined under the work rules, absenteeism 
policy, and progressive discipline schedule that the Re-
spondent unilaterally implemented March 1, 2014, in the 
manner set forth in the remedy section of the judge’s
decision.

(f)  Compensate the unit employees for the adverse in-
come tax consequences, if any, of receiving a lump-sum 
backpay award, and file with the Regional Director for 
Region 6, within 21 days of the date the amount of 
backpay is fixed, either by agreement or Board order, a 
report allocating the backpay award to the appropriate 
calendar year.  

(g)  Preserve and, within 14 days of a request, or such 
additional time as the Regional Director may allow for 
good cause shown, provide at a reasonable place desig-
nated by the Board or its agents, all payroll records, so-
cial security payment records, timecards, personnel rec-
ords and reports, and all other records, including an elec-
tronic copy of such records if stored in electronic form, 
necessary to analyze the amount of backpay due under 
the terms of this Order.

(h)  Within 14 days after service by the Region, post at 
its Pleasant Gap and Bellefonte, Pennsylvania facilities, 
copies of the attached notice marked “Appendix.”21  
Copies of the notice, on forms provided by the Regional 
Director for Region 6, after being signed by the Re-
spondent’s authorized representative, shall be posted by 
the Respondent and maintained for 60 consecutive days 
in conspicuous places, including all places where notices 
to employees are customarily posted.  In addition to 
physical posting of paper notices, notices shall be dis-
tributed electronically, such as by email, posting on an 
intranet or an internet site, and/or other electronic means, 
if the Respondent customarily communicates with its 
employees by such means.  Reasonable steps shall be 
taken by the Respondent to ensure that the notices are not 
altered, defaced, or covered by any other material.  If the 
Respondent has gone out of business or closed the facili-
ty involved in these proceedings, the Respondent shall 
duplicate and mail, at its own expense, a copy of the no-
tice to all current employees and former employees em-
ployed by the Respondent at any time since February 17, 
2014.
                                                          

21 If this Order is enforced by a judgment of a United States court of 
appeals, the words in the notice reading “Posted by Order of the Na-
tional Labor Relations Board” shall read “Posted Pursuant to a Judg-
ment of the United States Court of Appeals Enforcing an Order of the 
National Labor Relations Board.”

(i)  Within 21 days after service by the Region, file 
with the Regional Director for Region 6 a sworn certifi-
cation of a responsible official on a form provided by the 
Region attesting to the steps that the Respondent has 
taken to comply.
    Dated, Washington, D.C.  June 29, 2016

______________________________________
Mark Gaston Pearce,              Chairman

______________________________________
Kent Y. Hirozawa,              Member

______________________________________
Lauren McFerran,              Member

(SEAL)            NATIONAL LABOR RELATIONS BOARD

MEMBER MISCIMARRA, dissenting.
My colleagues find that Respondent Graymont PA, 

Inc. (Graymont or the Respondent) violated Section 
8(a)(5) and (1) of the Act by unilaterally implementing 
changes to its work rules, absenteeism policy, and pro-
gressive discipline policy and by failing to disclose in a 
timely manner that it had nothing responsive to the Un-
ion’s request for information regarding those changes.  I 
respectfully disagree with both of these findings.  

I believe the management-rights clause of the parties’
collective-bargaining agreement (CBA) clearly and un-
ambiguously granted Graymont the right to make the 
changes at issue here unilaterally, i.e., without giving the 
Union notice and an opportunity to bargain concerning 
the planned changes.  Alternatively, under the “contract 
coverage” standard applied by the D.C. and Seventh Cir-
cuits, I believe that same management-rights language 
demonstrates that the parties had already bargained and 
had agreed that Graymont had the right to make the 
changes at issue here unilaterally.  In addition, because 
Graymont had the right to make these changes without 
bargaining over them, it had no obligation to provide the 
Union with requested information relating to its decision 
to implement the changes.1 Accordingly, unlike my col-
                                                          

1 Because I would find that the Respondent had no duty to furnish 
any information related to the changes at issue, I would also find that it 
had no duty to timely inform the Union that no such information exist-
ed.  Accordingly, I do not reach or pass on whether Raley’s Supermar-
kets & Drug Centers, 349 NLRB 26 (2007), should be overruled to the 
limited extent my colleagues overrule that decision today.
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leagues, I believe the Board should dismiss the complaint 
in its entirety.

Facts

For more than 20 years, Graymont and the Union have 
been parties to successive collective-bargaining agree-
ments, including the CBA, which was effective June 1, 
2011, through May 31, 2014.  The CBA contained a 
management-rights clause, which stated in relevant part 
as follows:

The Employer retains the sole and exclusive rights to 
manage; to direct its employees; . . . to evaluate per-
formance, . . . to discipline and discharge for just cause, 
to adopt and enforce rules and regulations and policies 
and procedures; [and] to set and establish standards of 
performance for employees . . . .

(Emphasis added.)
Prior to March 2014, when it implemented the changes 

in dispute here, Graymont maintained three “groups” of 
work rules and progressive discipline policies linked to 
two of the three groups.  For violations of Group A 
rules,2 Graymont applied a four-step progressive disci-
pline policy:  written warning, one-day suspension, two-
day suspension, and discharge.  For violations of Group 
B rules,3 a three-step progressive discipline policy ap-
plied:  2-day suspension, 4-day suspension, and dis-
charge.  No progressive discipline policy applied to vio-
lations of Group C rules;4 rather, a single violation of a 
Group C rule warranted discharge.  When imposing pro-
gressive discipline, Graymont did not combine work rule 
infractions from different groups, and a rolling 12-month 
“reset period” was observed—i.e., each infraction was 
removed from the record after 12 months.  Graymont 
also maintained an absenteeism policy.  Under that poli-
cy, after six “incidents”—i.e., unexcused absences—
within a rolling year, the employee was required to at-
tend a meeting with management and the Union, where 
the employee received a verbal warning; a seventh inci-
dent within a rolling year resulted in a written warning; 
an eighth incident within a rolling year resulted in 2 days 
off without pay; and a ninth incident within a rolling year 
                                                          

2 Group A rules prohibited, among other things, carelessness or reck-
lessness, continued tardiness, poor work habits, loafing, infractions of 
Federal and State rules, and failing to follow instructions.  

3 Group B rules prohibited, among other things, verbal abuse of cus-
tomers and employees, carelessness or recklessness resulting in injuries 
to persons or damage to equipment, and punching a timeclock for an-
other employee.

4 Group C rules prohibited, among other things, deliberate disobedi-
ence and insubordination, willful falsification of Company records, 
intoxication on the job, sleeping on the job, fighting on Company prem-
ises, theft, possession of firearms on Company property, threats or 
threatening behavior, and failing to follow lockout procedures.

resulted in 1 week off without pay and a “last chance”
notice.  

On February 14, 2014,5 Graymont announced its intent 
to implement the following changes to its work rules and 
its attendance and progressive discipline policies:

•  Eliminate the Group A rule prohibiting “continued 
tardiness”;

•  Replace it with a more specific “Policy on Tardi-
ness,” under which more than three instances of tar-
diness in any 12-month period will be deemed a vio-
lation of the Group A rule prohibiting “poor work 
habits”;

•  Classify absenteeism as a Group A rule, thus reduc-
ing from six to one the number of unexcused absenc-
es an employee may have before the Respondent first 
issues discipline; 

•  Reclassify two Group C rules as Group B rules 
(“sleeping on the job” and “failure to follow proper 
lock-out procedures”);

•  Establish a new “pyramiding” matrix, under which 
Group A and B rule violations are combined for pur-
poses of progressive discipline; and

•  Change the “reset period” from a rolling 12-month 
system to one where violations remain on an em-
ployee’s progressive discipline record until the em-
ployee has worked a full year without any violations.  

Initially, the Union greeted the February 14 an-
nouncement by stating it would file a grievance.  Later 
that day, however, the Union retracted its threat to file a 
grievance and asked to discuss the planned changes.  
Graymont agreed to meet with the Union.  On February 
17, the Union requested “any memos, data of any kind or 
any other [i]information or [m]aterials which the compa-
ny relied upon for making the decision to change the 
work rules, discipline policy, and why changes are being 
made to the absenteeism policy.”  The Union also re-
quested any minutes of “policy meetings” between itself 
and Graymont “over the past five years in which these 
topics were discussed” as well as any decisions or 
agreements that were reached.  The parties met on Feb-
ruary 25.  Graymont began by handing the Union a writ-
ten response to the February 17 information request.  
This letter stated that “[u]nder our collective-bargaining 
agreement, the Company retains the sole and exclusive 
right to manage, which includes the right ‘. . . to adopt 
and enforce rules and regulations and policies and proce-
                                                          

5 All dates are in 2014 unless otherwise specified.

JA000504

USCA Case #16-1249      Document #1644983            Filed: 11/07/2016      Page 508 of 528



GRAYMONT PA, INC. 11

dures . . . .’”  The letter further stated that Graymont had 
“no obligation to bargain over any of the changes to 
which your request refers” or to furnish any information 
regarding its decision to make those changes.  Orally, 
Graymont stated that it had no obligation to bargain over 
the changes to the work rules, but it was willing to talk to 
the Union and listen to its concerns.6  The Union raised a 
number of concerns, and Graymont modified its planned 
changes in a few respects.  Graymont implemented the 
changes on March 1.

Discussion

It is well established that work rules and attendance 
and disciplinary policies are among the terms and condi-
tions of employment that constitute mandatory subjects 
of bargaining.  Thus, absent a meritorious defense, an 
employer violates Section 8(a)(5) of the National Labor 
Relations Act (NLRA or the Act) if it unilaterally chang-
es its work rules, attendance policy or disciplinary policy 
covering represented employees without giving the union 
that represents them reasonable notice and an opportuni-
ty to bargain concerning those changes.  See NLRB v. 
Katz, 369 U.S. 736, 743 (1962); Litton Financial Print-
ing Division v. NLRB, 501 U.S. 190, 198 (1991).  How-
ever, the union may waive its right to bargain, and the 
Board has found a “clear and unmistakable waiver” of 
that right where “bargaining partners . . . unequivocally 
and specifically express their mutual intention to permit 
unilateral employer action with respect to a particular 
employment term, notwithstanding the statutory duty to 
bargain that would otherwise apply.”  Provena St. Joseph 
Medical Center, 350 NLRB 808, 811 (2007).  A waiver 
of bargaining rights may also be inferred from the par-
ties’ past practice or from a combination of the express 
provisions of the collective-bargaining agreement and the 
parties’ past practice. American Diamond Tool, Inc., 306 
NLRB 570, 570 (1992).7  
                                                          

6 The judge cited Union Representative Ralph Houser’s testimony 
that Plant Manager Turecky specifically told the Union “that referring 
to the management rights . . . he didn’t have to give us any information 
and he had no obligation to bargain over it.”  

7 Additionally, a bargaining waiver may result from a union’s failure 
to request bargaining after receiving notice or learning of a particular 
change or proposal.  See, e.g., Finch, Pruyn & Co., 349 NLRB 270 
(2007) (finding that union waived its right to bargain by failing to re-
quest bargaining over poststrike continuation of subcontracting), enfd. 
mem. 296 Fed. Appx. 83 (D.C. Cir. 2008) (per curiam); AT & T Corp., 
337 NLRB 689, 692–693 (2002) (finding that union waived bargaining 
over closure of employer’s Tucson facility, despite initially discussing 
closure with employer, when it “‘dropped the ball’ by failing to pursue 
the matter”).  A bargaining waiver may also result from bargaining 
conduct itself.  See U.S. Lingerie Corp., 170 NLRB 750, 751–752 
(1968) (finding that union waived bargaining over shutdown of New 
York plant when it insisted on holding employer to results of multiem-

Some courts of appeals have disagreed with the 
Board’s use of a waiver analysis when the collective-
bargaining agreement contains language covering the 
matter in dispute that reveals the parties have already
bargained over it.  As the D.C. Circuit reasoned in De-
partment of Navy v. FLRA, 962 F.2d 48, 57 (D.C. Cir. 
1992), “[a] waiver occurs when a union knowingly and 
voluntarily relinquishes its right to bargain about a mat-
ter; but where the matter is covered by the collective 
bargaining agreement, the union has exercised its bar-
gaining right and the question of waiver is irrelevant”
(emphasis in original).  See also NLRB v. Postal Service, 
8 F.3d 832 (D.C. Cir. 1993) (same); Chicago Tribune 
Co. v. NLRB, 974 F.2d 933, 936–937 (7th Cir. 1992) 
(“[W]e wonder what the exact force of the ‘clear and 
unmistakable’ principle can be when the parties have an 
express written contract and the issue is what it means
. . . .”).  This alternative approach is often referred to as a 
“contract coverage” analysis.

In this case, the Respondent adopted rules regarding 
matters that were among the Respondent’s “sole and ex-
clusive rights” under the CBA.  As noted above, these 
“sole and exclusive rights” expressly included the right 
to “manage” and “direct” employees, “evaluate perfor-
mance,” “adopt and enforce rules and regulations and 
policies and procedures,” and “set and establish stand-
ards of performance.”  In these circumstances, I believe 
the Board cannot fairly conclude that the Respondent 
violated Section 8(a)(5) of the Act when it implemented 
the changes at issue.  I believe such a conclusion is un-
supported by the record, regardless of whether we apply 
a “clear and unmistakable waiver” analysis or a “contract 
coverage” analysis.8  Viewed under the “clear and unmis-
takable waiver” standard, the management-rights lan-
guage, and especially the provision granting the Re-
spondent the sole and exclusive right to “adopt and en-
force rules and regulations and policies and procedures,”
plainly expressed a “mutual intention . . . to permit uni-
lateral employer action” regarding work rules and attend-
ance and progressive discipline policies.  Provena, 350 
NLRB at 811.  Alternatively, applying a “contract cover-
age” analysis, the same language demonstrated that the 
Union had “exercised its bargaining right” and agreed 
that Graymont had the sole and exclusive right to “set 
and establish standards of performance for employees,”
                                                                                            
ployer bargaining then underway, where employer had lawfully with-
drawn from multiemployer association).

8 Because I would dismiss the “unilateral change” allegation under 
the “clear and unmistakable waiver” standard, I find it unnecessary to 
pass on whether the Board should continue applying that standard or 
instead adopt the “contract coverage” standard embraced by the D.C. 
Circuit and at least one other court.
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12 DECISIONS OF THE NATIONAL LABOR RELATIONS BOARD

to “discipline and discharge for just cause,” and to “adopt 
and enforce rules and regulations and policies and proce-
dures”—including work rules and attendance and pro-
gressive discipline policies.

Board precedent supports this analysis.  In United 
Technologies Corp., a management-rights clause gave 
the employer “the sole right and responsibility to direct 
the operations of the company and in this connection . . . 
to select, hire, and demote employees, including the right 
to make and apply rules and regulations for production, 
discipline, efficiency, and safety.”  287 NLRB 198, 198 
(1987) (emphasis in original), enfd. 884 F.2d 1569 (2d 
Cir. 1989).  The employer had an attendance policy un-
der which it applied progressive discipline for poor at-
tendance:  verbal warning, written warning, suspension, 
and discharge.  287 NLRB at 205.  The employer unilat-
erally eliminated suspension as the penultimate step in 
that progressive discipline policy.  Id.  The Board found 
that the Union had waived its right to bargain over this 
change, explaining that “the contract language plainly 
grant[ed] the [r]espondent the right to unilaterally make 
and apply rules for discipline” and that there was nothing 
in the parties’ bargaining history to indicate that the lan-
guage “was intended to mean something other than that 
which it plainly state[d].”  Id. at 198.  Here, the man-
agement-rights language in the parties’ CBA—especially 
the language granting the Respondent sole and exclusive 
right to “adopt and enforce rules and regulations and 
policies and procedures”—is strikingly similar to the 
language the Board found dispositive in United Technol-
ogies.  Indeed, the management-rights language in the 
parties’ CBA presents an even stronger case for waiver 
than United Technologies because it includes a more 
specific reference to the matters at issue.  In addition to 
granting the Respondent the sole and exclusive right to 
“discipline and discharge,” the management-rights lan-
guage also grants the Respondent the sole and exclusive 
right to “set and establish standards of performance.”  
The Respondent’s disputed changes—concerning tardi-
ness, absenteeism, and progressive disciplinary proce-
dures—involve the setting and establishing of standards 
of performance.9  
                                                          

9 Unlike my colleagues, I do not fault Graymont’s February 25 letter 
to the Union for failing to explicitly reference the contractual right to 
“set and establish standards of performance,” nor was Graymont’s 
reliance on that provision in support of its waiver argument “a post hoc 
rationalization for its conduct,” as my colleagues assert.  In its February 
25 letter, Graymont referred to its right to “manage” under “our collec-
tive-bargaining agreement,” and in a subsequent oral communication 
with the Union, it again referred to “the management rights.”  In my 
view, these broad, contemporaneous references were sufficient to put 
the Union on notice that Graymont was relying on the management-
rights clause as a whole and was not limiting its waiver argument to 

The very case in which the Board reaffirmed the “clear 
and unmistakable waiver” standard—Provena St. Joseph 
Medical Center, supra—also supports my analysis here.  
In Provena, a management-rights clause gave the em-
ployer the right to “change . . . reporting practices and 
procedures and/or to introduce new or improved ones,”
“to make and enforce rules of conduct,” and “to suspend, 
discipline, and discharge employees,” 350 NLRB at 808, 
and the parties’ contract “contained no express provi-
sions outside the management-rights clause regarding 
disciplinary processes,” id. at 809.  The employer unilat-
erally implemented a new disciplinary policy on attend-
ance and tardiness.  Id.  The Board found that the above 
provisions, “taken together, explicitly authorized” the 
employer’s unilateral action.  Id.  The Board explained 
that by “agreeing to that combination of provisions, the 
[u]nion relinquished its right to demand bargaining over 
the implementation of a policy prescribing attendance 
requirements and the consequences for failing to adhere 
to those requirements.”  Id.  The management-rights lan-
guage in the instant case makes at least as compelling a 
case for clear and unmistakable waiver as the language 
the Board relied on Provena.10

My colleagues cite a number of cases they say contra-
dict a waiver finding here.  To the extent this is so, I be-
lieve the fault lies in those cases because the insistence 
on more detailed language referencing a particular 
change fails to account for the reality that many provi-
sions in collective-bargaining agreements “must be ex-
pressed in general and flexible terms” because “[o]ne 
cannot spell out every detail of life in an industrial estab-
lishment.”11  Management-rights language may be gen-
eral and, at the same time, clear and unmistakable.  Here, 
the parties agreed that Graymont reserved the right, 
without exception, “to adopt and enforce rules and regu-
lations and policies and procedures.”  No reasonable per-
son reading this language could conclude that 
Graymont’s right of unilateral action extended to rules, 
regulations, policies and procedures concerning some
matters but not others.  The language reflects an agree-
                                                                                            
any one part of that clause.  Moreover, the case my colleagues rely on 
is distinguishable.  In Youngstown Steel Door Co., the Board rejected 
an employer’s contractually based waiver argument where it made “no 
contemporaneous reference to a contract interpretation” at the time it 
refused to bargain over a change.  See 288 NLRB 949, 950 (1988) 
(emphasis added).  

10 My colleagues fault the management-rights clause for failing to 
explicitly state that the Respondent’s right “to adopt and enforce rules 
and regulations and policies and procedures” included the right to adopt 
and enforce rules regarding discipline.  Neither did the management-
rights clause in Provena, yet the Board found a clear and unmistakable 
waiver of the right to bargain regarding a new disciplinary policy.   

11 Archibald Cox, Reflections Upon Labor Arbitration, 72 Harv. L. 
Rev. 1482, 1491–1492 (1959).
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ment to reserve to Graymont the right “to adopt and en-
force rules and regulations and policies and procedures”
concerning all matters—including, as relevant here, 
punctuality, attendance, and discipline.  And the Union’s 
bargaining waiver is made even clearer by other provi-
sions in the management-rights clause reserving to 
Graymont the right to “manage” and “direct” employees, 
“evaluate performance,” and “set and establish standards 
of performance.”

In sum, I believe the management-rights language in 
the parties’ CBA plainly authorized Graymont to make 
the changes at issue here without giving the Union notice 
and an opportunity to bargain regarding those changes.  
By agreeing to that language, the Union clearly and un-
mistakably waived its right to bargain over the changes.12  
Alternatively, under a “contract coverage” standard, I 
would find that the Union had already bargained and 
agreed that Graymont had the right to make these chang-
es unilaterally.  Accordingly, I would dismiss the com-
plaint allegation that the Respondent violated Section 
8(a)(5) and (1) when it unilaterally implemented changes 
to its work rules and its attendance and progressive dis-
cipline policies.13

                                                          
12 See also Emery Industries, Inc., 268 NLRB 824, 824 (1984) (con-

tract language under which employer retained the right to discipline 
employees for neglect of duty, coupled with union’s past acquiescence 
in employer’s unilateral changes to its policies, constituted waiver of 
the union’s right to bargain over the employer’s implementation of new 
absenteeism policy); Continental Telephone Co., 274 NLRB 1452, 
1452–1453 (1985) (clause granting employer the “right and power” to 
“promulgate and from time to change the rules and regulations . . . 
governing the conduct of employees,” coupled with union’s past acqui-
escence in similar unilateral changes, constituted waiver of the union’s 
right to bargain over employer’s changes to attendance policy), enfd. 
mem. sub nom. International Brotherhood of Electrical Workers, Local 
543 v. NLRB, 786 F.2d 1174 (9th Cir. 1986). 

My colleagues note that there is no evidence concerning the extent 
to which the parties, during contract negotiations, “fully discussed and 
consciously explored” the issues here.  That is correct but immaterial.  
The language of the contract itself demonstrates the Union’s clear and 
unmistakable bargaining waiver, and that ends the analysis.  See, e.g., 
Georgia Power Co., 325 NLRB 420, 420–421 (1998) (holding that 
either contract language must clearly demonstrate waiver or “the em-
ployer must show that the issue was fully discussed and consciously 
explored and that the union consciously yielded or clearly and unmis-
takably waived its interest in the matter”), enfd. mem. 176 F.3d 494 
(11th Cir. 1999). 

13 As noted above in the statement of facts, the Union requested to 
“discuss” the changes Graymont had announced, and I believe that in 
most circumstances, the word discuss would be intended to mean and 
understood as meaning “bargain.”  See Champaign Builders Supply 
Co., 361 NLRB No. 153, slip op. at 1 fn. 1 (2014) (Member 
Miscimarra, concurring); see also Armour & Co., 280 NLRB 824, 828 
(1986).  Graymont agreed to meet and discuss the planned changes, but 
it stated at the outset of the parties’ February 25 meeting that it would 
not bargain.  Moreover, in addition to alleging that Graymont violated 
Sec. 8(a)(5) by unilaterally implementing changes to its work rules and 
attendance and discipline policies, the complaint separately alleged that 

For similar reasons, I believe the Board should find 
that Graymont did not violate the Act by failing to pro-
vide or unreasonably delaying in providing the Union 
with requested information concerning its reasons for 
implementing the disputed changes, or by unreasonably 
delaying in informing the Union that it had no infor-
mation responsive to its request.  When bargaining is not 
required regarding a particular matter, either because the 
matter is a nonmandatory bargaining subject or because 
parties have waived any bargaining rights, the union has 
no right under Section 8(a)(5) to request and receive in-
formation regarding the matter.  See American Stores 
Packing Co., 277 NLRB 1656, 1658–1659 (1986); Em-
ery Industries, 268 NLRB at 824–825; Otis Elevator Co. 
(Otis II), 269 NLRB 891, 894 (1984), overruled on other 
grounds Dubuque Packing Co., 303 NLRB 386, 390 fn. 
8 (1991), enfd. sub. nom. UFCW Local 150-A v. NLRB, 1 
F.3d 24 (D.C. Cir. 1993), cert. granted 511 U.S. 1016 
(1994), cert. dismissed 511 U.S. 1138 (1994).  

Accordingly, for the reasons set forth above, I respect-
fully dissent.  
    Dated, Washington, D.C.  June 29, 2016

______________________________________
Philip A. Miscimarra,              Member

                  NATIONAL LABOR RELATIONS BOARD

APPENDIX

NOTICE TO EMPLOYEES

POSTED BY ORDER OF THE

NATIONAL LABOR RELATIONS BOARD

An Agency of the United States Government

                                                                                            
Graymont violated Sec. 8(a)(5) by failing and refusing to bargain with 
the Union on request.  Even if, as is the case here, an employer has the 
right to act unilaterally to change a term or condition of employment 
that constitutes a mandatory subject of bargaining, it remains obligated 
to bargain upon request.  See Katz, supra, 369 NLRB at 743 (“A refusal 
to negotiate in fact as to any [mandatory] subject . . . about which the 
union seeks to negotiate, violates section 8(a)(5) . . . .”); J. H. Allison & 
Co., 70 NLRB 377, 378 (1946) (employer violates the Act by refusing 
to engage in bargaining over a mandatory subject as to which the union 
requests bargaining), enfd. 165 F.2d 766 (6th Cir. 1948), cert. denied 
335 U.S. 814 (1948).  However, the judge did not address the separate 
“refusal to bargain on request” allegation, and no exceptions were filed 
to the judge’s failure to do so.  Accordingly, I do not reach or pass on 
whether—separate from whether or not Graymont violated the Act 
when it unilaterally implemented changes to its work rules and attend-
ance and progressive discipline policies—Graymont may have unlaw-
fully refused to bargain upon request.      
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14 DECISIONS OF THE NATIONAL LABOR RELATIONS BOARD

The National Labor Relations Board has found that we 
violated Federal labor law and has ordered us to post and 
obey this notice.

FEDERAL LAW GIVES YOU THE RIGHT TO

Form, join, or assist a union
Choose representatives to bargain with us on 

your behalf
Act together with other employees for your bene-

fit and protection
Choose not to engage in any of these protected 

activities.

WE WILL NOT refuse to bargain collectively with Local 
Lodge D92, United Cement, Lime, Gypsum and Allied 
Workers, a Division of International Brotherhood of 
Boilermakers, Iron Shipbuilders, Blacksmiths, Forgers 
and Helpers, AFL–CIO, by failing to disclose in a timely 
manner that the company has no information responsive 
to the Union’s request for information that is relevant 
and necessary to the Union’s performance of its func-
tions as the bargaining representative of our unit employ-
ees.

WE WILL NOT change your terms and conditions of 
employment without first notifying the Union and giving 
it an opportunity to bargain.

WE WILL NOT in any like or related manner interfere 
with, restrain, or coerce you in the exercise of the rights 
listed above.

WE WILL, before implementing any changes in your 
wages, hours, or other terms and conditions of employ-
ment, notify and, on request, bargain with the Union as 
the exclusive bargaining representative of employees in 
the following unit:

All full-time and regular part-time production and 
maintenance employees employed by Respondent at its 
North Thomas Street, Bellefonte, Pennsylvania plant 
and its Airport Road, Pleasant Gap, Pennsylvania fa-
cility, excluding salaried foremen, office employees, 
guards, managers, and supervisors as defined in the 
Act.

WE WILL rescind the changes to the work rules, absen-
teeism policy, and progressive discipline schedule that 
were unilaterally implemented on March 1, 2014.

WE WILL remove from our files any reference to disci-
pline issued pursuant to the changes to our work rules, 
absenteeism policy, and progressive discipline schedule 
that the company unilaterally implemented on March 1, 
2014, and WE WILL, within 3 days thereafter, notify af-
fected employees in writing that this has been done and 
that the unlawful discipline will not be used against them 
in any way.

WE WILL offer any unit employees who were dis-
charged pursuant to the changes to the work rules, absen-
teeism policy, or progressive discipline schedule full 
reinstatement to their former positions, or, if those posi-
tions no longer exist, to substantially equivalent posi-
tions, without prejudice to their seniority or any other 
rights or privileges previously enjoyed.

WE WILL make whole any unit employees who were 
disciplined under the changes to the work rules, absen-
teeism policy, and progressive discipline schedule that 
the company unilaterally implemented March 1, 2014.

WE WILL compensate our unit employees for the ad-
verse tax consequences, if any, of receiving a lump-sum 
backpay award, and WE WILL file with the Regional Di-
rector for Region 6, within 21 days of the date the 
amount of backpay is fixed, either by agreement or 
Board order, a report allocating the backpay award to the 
appropriate calendar year.  

GRAYMONT PA, INC.

The Board’s decision can be found at 
http://www.nlrb.gov/case/06–CA–126251 or by using the 
QR code below.  Alternatively, you can obtain a copy of 
the decision from the Executive Secretary, National La-
bor Relations Board, 1015 Half Street, S.E., Washington, 
D.C. 20570, or by calling (202) 273–1940.

Dalia Belinkoff, Esq. (NLRB Region 6), for the General Coun-
sel.

Eugene A. Boyle Esq. (Neal, Gerber & Eisenberg LLP) of Chi-
cago, Illinois, for the Respondent. 

DECISION

DAVID I. GOLDMAN, Administrative Law Judge.  This case 
involves an employer that changed its work rules during the 
term of the labor agreement it had entered into with the union 
representing its employees.  The General Counsel of the Na-
tional Labor Relations Board (Board) alleges that the employer 
had a duty to notify the union and provide an opportunity for 
collective bargaining before making the changes and that it 
violated the National Labor Relations Act (Act) by failing to do 
so.  The General Counsel further alleges that the employer vio-
lated the Act by, in response to a union information request, 
delaying telling the union for 6 months that it possessed no 
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information requested by the union regarding the employer’s 
decision to make these changes.  

The employer disputes that it violated the Act in any manner.  
It contends that the unilateral implementation dispute should be 
deferred to arbitration pursuant to the parties’ contractual dis-
pute resolution mechanism.  Alternatively, it contends that it 
was not required to bargain before implementing the changes 
for three independent reasons: because the changes were not 
material, because the union waived the opportunity to bargain 
when the employer announced its intent to make the changes, 
and, finally, because the union waived the right to bargain 
based on the management-rights clause in the parties’ collec-
tive-bargaining agreement.  As discussed herein, I reject each 
of the employer’s contentions and find that by implementing 
the unilateral changes the employer violated the Act, as alleged.  

As to the delay in providing information, I reject the em-
ployer’s “derivative” argument that it had no duty to provide 
information about the changes because it had no duty to bargain 
about the changes.  However, as discussed herein, I am con-
strained to dismiss this allegation.  The information the em-
ployer delayed providing was notification that it had no infor-
mation responsive to the request.  Under the rule announced in 
Raley’s Supermarkets, 349 NLRB 26 (2007), in order for a 
violation to be found in such circumstances the complaint alle-
gation must specifically allege that the employer failed to pro-
vide or delayed in providing notification that it had no infor-
mation responsive to the union’s request.  At least where the 
General Counsel is aware of the situation prior to trial, a com-
plaint allegation, such as that here, of a general refusal to pro-
vide or delay in providing information, must be dismissed.  
This technical and unsatisfying rule is one I must follow unless 
and until it is overruled by the Board.   

STATEMENT OF THE CASE

On April 9, 2014, the Local Lodge D92, United Cement, 
Lime, Gypsum and Allied Workers, a Division of International 
Brotherhood of Boilermakers, Iron Shipbuilders, Blacksmiths, 
Forgers and Helpers, AFL–CIO (Union) filed an unfair labor 
practice charge alleging violations of the Act by Graymont PA, 
Inc. (Graymont), docketed by Region 6 of the Board as Case 
06–CA–126251.  The Union filed an amended charge in the 
case on June 20, 2014.  Based on an investigation into the 
charge, on June 27, 2014, the Board’s General Counsel, by the 
Acting Regional Director for Region 6 of the Board, issued a 
complaint alleging that Graymont violated the Act.  Graymont 
filed an answer, and then an amended answer denying all al-
leged violations of the Act. 

A trial was conducted in this matter on September 16, 2014, 
in State College, Pennsylvania.1  

Counsel for the General Counsel and counsel for Graymont 
filed posttrial briefs in support of their positions by October 21, 
                                                          

1 At the close of the hearing counsel for the General Counsel moved 
to amend the amended charge filed June 20, 2014, to state as the basis 
of the charge modifications in policy since on or about March 1, 2014, 
instead of, as stated in the amended charge (GC Exh. 1(c)), since on or 
about March 31, 2014.  Counsel for the Respondent stated that he did 
not object (Tr. 131).  I indicated a willingness to grant the amendment 
(Tr. 130) but never, in fact, did.  I grant it now. 

2014.2  On the entire record, I make the following findings, 
conclusions of law, and recommendations.

JURISDICTION

Graymont is and at all material times has been a corporation 
with offices and facilities in Pleasant Gap and Bellefonte, 
Pennsylvania, where it is engaged in the mining and production 
of lime and lime products.  In conducting its operations during 
the 12-month period ending March 31, 2014, Graymont sold 
and shipped from these Pennsylvania facilities goods valued in 
excess of $50,000 directly to points outside the Commonwealth 
of Pennsylvania.  Graymont is and at all material times has 
been an employer engaged in commerce within the meaning of 
Section 2(2), (6), and (7) of the Act.  The Union is and at all 
material times has been a labor organization within the meaning 
of Section 2(5) of the Act.  

Based on the foregoing, I find that this dispute affects com-
merce and that the Board has jurisdiction of this case, pursuant 
to Section 10(a) of the Act.

UNFAIR LABOR PRACTICES

Graymont mines limestone and produces lime products for 
industrial and environmental application at approximately 19 
facilities across the United States and Canada.  It operates two 
facilities—one in Pleasant Gap, Pennsylvania, and the other in 
Bellefonte, Pennsylvania—at which approximately 150 em-
ployees work under a collective-bargaining agreement between 
Graymont and the Union.  The Union has represented employ-
ees in this bargaining unit for more than 20 years (the current 
plant manager testified that he had been told that the Union had 
represented employees at these facilities since the 1960s).

The current collective-bargaining agreement was effective 
June 1, 2014, and will continue in effect until at least May 31, 
2017.  The previous agreement was in effect from June 1, 2011, 
to May 31, 2014 (the 2011 Agreement).  Before that there were 
successive labor agreements in 2001 and 2006.3

The management-rights clause of the labor agreements

The 2001 collective-bargaining agreement contained a short 
management-rights clause (Art. 1 para. 8) that stated:

All of the usual and customary rights of management not spe-
cifically abridged or modified by this Agreement shall remain 
in effect.

In the negotiations for the 2006 Agreement, Graymont pro-
                                                          

2 On October 21, 2014, with the submission of her brief, counsel for 
the General Counsel moved to amend the complaint—essentially to 
change the allegation that the Respondent refused to provide the Union 
with requested information to an allegation that the Respondent unrea-
sonably delayed providing the same requested information.  The Re-
spondent did not file an opposition to the motion to amend.  I grant the 
amendment. 

3 The 2011 labor agreement contains the following provision, recog-
nizing the Union as the bargaining agent for the following unit of em-
ployees: 

Employees in the Bellefonte Plant located on North Thomas Street 
and the Pleasant Gap plant located on Airport Road . . .  The term 
“employees” as used in this Agreement will not include salaried fore-
man and office employees.
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posed a longer management-rights clause.  The resulting 2006 
Agreement contained the following management-rights clause 
at Art.1 par. 8 of the contract:

The Employer retains the sole and exclusive rights to manage; 
direct its employees; to hire, to assign work, to transfer, to 
promote, to demote, to layoff, to recall, to evaluate perfor-
mance, to determine qualifications, to discipline and discharge 
for just cause, to adopt and enforce rules and regulations and 
policies and procedures; to set and establish standards of per-
formance for employees; to determine the number of employ-
ees, their duties and the hours and location of their work; to 
establish, change, or abolish positions; to create and imple-
ment training and development programs for employees; to 
implement drug and alcohol testing rules and procedures that 
are consistent with applicable law; to create any new process-
es; to make technological changes; to determine shifts; to in-
stall or remove any equipment.  The rights expressly reserved 
by this Article are merely illustrations of and are not inclusive 
of all of the rights retained by the Employer.  The rights ex-
pressly reserved by this Article are subject to the terms and 
conditions of the Agreement, and to the extent there is a con-
flict the terms and conditions of this Agreement shall prevail.

All of the usual and customary rights of management not spe-
cifically abridged or modified by this Agreement shall remain 
exclusively vested in the Company.

Graymont’s office coordinator, Shawn Miller, who handles 
human resources’ duties and was involved in negotiations for 
the 2006 Agreement, testified that there was significant discus-
sion on the clause in 2006 negotiations.  During her testimony 
she reviewed (and the Respondent offered into evidence) notes 
of an employer-maintained bargaining file from 2006, which 
corroborated (and informed) her testimony.  Miller testified that 
in the 2006 negotiations the Union raised concerns about lan-
guage in the Employer’s original proposal regarding the use of 
outside contractors and about the Employer’s ability to change 
shifts from 8 to 12 hours and back.  According to Miller these 
items were removed by the Employer through the negotiating 
process.  Based on her demeanor and the corroborating force of 
the notes, I credit Miller’s testimony on this score.4  Notably, 
neither the Union’s President Dan Ripka, Miller, nor any other 
witness or evidence suggests that discipline or absenteeism 
and/or attendance were discussed in reference or regard to the 
management-rights clause.5

The foregoing management-rights clause, which was includ-
ed in the 2006 Agreement, was retained unchanged in the suc-
cessor 2011 Agreement, and the 2014 Agreement.  
                                                          

4 The Union’s President, Dan Ripka, testified that in 2006 the Union 
accepted Graymont’s proposal as proposed, although he also testified 
that he did not remember whether the Union made proposals with re-
gard to this clause or what discussion the parties had at the table.  Ripka 
was generally a good witness, and, I believe, an honest one, but in this 
instance he was uncertain, did not have the same sharpness of memory 
as Miller on this issue, and had no notes to review.  Accordingly, I 
credit Miller as to this issue.

5 Throughout this decision I refer to attendance and absenteeism pol-
icy interchangeably, which is in accordance with the parties’ under-
standing.  See Tr. 7. 

In June 2014, during negotiations for the 2014 Agreement, 
the Union proposed changes to the language of the manage-
ment-rights clause that included placing the work rules in the 
labor agreement, and other proposed changes.  None of these 
changes were adopted and the 2014 Agreement, which was 
effective June 1, 2014, retained the same management-rights 
provision as was in the 2006 and 2011 Agreements. 

The Work Rules and Absenteeism Policy

Until the change in work rules on March 1, 2014 (during the 
term of the 2011 Agreement), that is the subject of the instant 
dispute, Graymont maintained the same work rules for over 20 
years.  The pre-March 1, 2014 work rules set forth three catego-
ries (Group A, B, and C) of infractions with penalties estab-
lished for each category.  Penalties for successive violations of 
Group A (which included the statement that “Continued tardi-
ness will not be permitted”) progressed from a first time warn-
ing to discharge upon the fourth violation within a year.  Group 
B violations begin with a 2-day suspension for the first viola-
tion with discharge the prescribed penalty for a third violation 
within a year.  The more serious infractions listed in Group C 
prescribed discharge for a first offense.  For purposes of impos-
ing progressive discipline, violations of different classifications 
(for instance, single violation of Group A and a single violation 
of Group B) were not combined.  

The work rules also contained a Policy on Absenteeism that 
stated: 

POLICY ON ABSENTEEISM

When an[ ] employee is habitually absent from his/her 
job, the Company will notify the employee, in writing, 
with a copy to the Union that the employee’s attendance is 
unsatisfactory and unacceptable.

If attendance does not immediately improve to the full 
satisfaction of the Company, a strongly worded letter will 
be sent to the employee, with a copy to the Union, telling 
the employee he is on probation and if attendance does not 
improve immediately he is subject to discharge.  At some 
point during this time period a meeting will be held be-
tween the affected employee, Union committeeman and 
Company Representative to impress upon the employee 
the seriousness of the situation and to warn the employee 
that he/she will be discharged the first time he/she is ab-
sent without good and sufficient reason within one year, or 
for continued habitual absence for any reason.

Ripka testified that as early as 2003, the Union requested that 
a new absenteeism policy be created that would provide more 
certainty and consistency about attendance expectations.  For 
her part, Miller recalled that the matter was raised at the Em-
ployer’s initiative, but in any event, she agreed that when 
Graymont talked to the Union it agreed “that we needed to do 
something about it.”  

The issue was discussed in “policy meetings”—meetings be-
tween the Union and Graymont that could be requested by ei-
ther party to discuss ongoing issues or concerns.  Typically, 
four to six people were present at the meetings for each side.  
After each policy meeting, Graymont’s Miller would type up 
“minutes” of the meeting, which, more accurately, were notes 
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summarizing the discussions, and distribute copies to all meet-
ing participants from both management and the union side.

A new absenteeism policy was discussed in a policy meeting 
on May 29, 2003, but no change was made to the absentee poli-
cy in 2003.  The matter was raised again in 2004, and it was 
discussed by the parties in October and December 2004, and in 
January 2005.  The Employer advanced new absenteeism pro-
posals during these meetings.  According to Miller, “[W]e 
wanted to put a little more teeth into the absenteeism policy.”

On February 14, 2005, a new absenteeism policy was im-
plemented.  It stated:

The Company and the Union Committee have agreed to the 
following terms:

1. Six (6) incidents within a rolling year will warrant:
A.  A letter from Shawn, which will include the date of the 
last incident

B. Management and the union will meet with the employee 
which will be considered a Verbal warning and placed into 
the employee’s file

2. Seventh (7th) incident within a rolling year will warrant:
A. A Written Warning from Management which will be 
placed into the employee’s file

3. Eighth (8th incident within a rolling year will warrant:
A. Two days off without pay which will be noted in the 
employee’s file

4. Ninth (91h) incident within a rolling year will warrant:
A. One week off without pay which will be noted in the 
employee’s file, plus
B. Last Chance Notice, which will cover the next 24 
months

Note: A doctor’s excuse will be considered an excused ab-
sence.

The foregoing absenteeism policy, and work rules generally, 
remained in effect from 2005 until March 1, 2014.  

At one point in late 2006, Graymont approached the Union 
with a proposal to change the work rules and discipline to make 
them much stricter.  The Union protested in letters sent to 
Graymont that “these are mandatory subjects of bargaining” 
and demanded that Graymont “suspend any plan[n]ed imple-
mentation of these new rules until after the union and the com-
pany ha[ve] had the opportunity to bargain over them,” con-
tending that “labor law forbids any implementation of a new 
policy until the bargaining process is complete.”  Ripka dis-
cussed the matter with then Plant Superintendent Rich Fenush, 
who explained some problems the Employer was having with 
employee conduct.  Ripka suggested that the Employer’s issues 
could be addressed and resolved by application of the current 
work rules.  The new work rules were not implemented.

The February 14, 2014 announcement of intent to change
the work rules and absenteeism policy 

In February 2014, during the term of the 2011 Agreement, 
Miller informed the Union that Graymont had scheduled a poli-
cy meeting for February 14. 

At the meeting, Plant Manager Martin Turecky began by 

discussing safety issues and then, according to Union President 
Ripka, “proceeded to tell us that they were changing the work 
rules,” effective March 1.  Miller passed out copies of new 
work rules, which included new rules on absenteeism and tar-
diness. This was the first mention to the Union of Graymont’s 
interest in and intent to change the work rules. 

The new work rules distributed at this meeting incorporated 
policies on absenteeism and tardiness at the conclusion of the 
work rules and read as follows: 

Work Rules

The following is a set of work rules for the employees of 
Graymont (PA) Inc. This set of work rules is in no way con-
clusive.  For example, the Code of Business Conduct and Eth-
ics applies as well.  In cases where infractions against the 
Company or its employees are not specifically listed, common 
sense will apply.

Group A

1. Carelessness or recklessness, including horseplay, is not 
permitted.
2. When an employee is absent, for any reason, he must call 
the report off phone number assigned by his supervisor, prior 
to the start of his shift, stating the reason why he must be ab-
sent and, if possible, when he will return.
3. Every accident must be reported to your supervisor before 
the end of the shift upon which the accident occurs. 
4. Employees must limit all lunch periods to the length of 
time specified. 
5. No employee is permitted to leave the Company premises 
during working hours without permission,
6. Poor work habits will not be permitted.
7. Failure to promote efficient operation of the plant or 
equipment will not be permitted.
8. Infractions of Federal, state and general or specific depart-
mental safety rules will not be permitted. 
9. Hard hats, safety glasses and safety shoes must be worn in 
the plant area at all times.  
10. Failure to follow instructions is not permitted.
11. Failure to cooperate with inspection or attempt to prevent 
inspection of tool boxes, lockers, parcels or other containers 
on or within Company property.
12. Unauthorized use of Company phone will not be permit-
ted.

The discipline progression will normally only be reset after an 
employee works twelve (12) consecutive months free of any 
work rule violations.  The following are the penalties for in-
fractions of Group A rules:

First – Written warning
Second – One (1) day off
Third – Two (2) days off
Fourth – Discharge 

NOTE:  Group A and Group B violations will be combined in 
discipline progression.  Please reference the chart in this doc-
ument. 
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Group B

1. Verbal abuse of customers, truck drivers, suppliers, or any 
other outsiders who are conducting authorized business on 
Company property will not be permitted.
2. Carelessness, recklessness or failure to follow instructions 
which results in injuries to persons or damage to equipment or 
property will not be permitted.
3. Punching of time clock for any other person is not permit-
ted.
4. Verbal abuse or harassment of other employees or any in-
terference with Company operations will not be permitted.
5.Sleeping on the job is not permitted.
6. Failure to follow proper lock-out/tag-out procedures.

The discipline progression will normally only be reset after an 
employee works twelve (12) consecutive months free of any 
work rule violations.  The following are the penalties for in-
fractions of Group B rules:

First – Two (2) days off 
Second – Four (4) days off
Third – Discharge 

NOTE:  Group A and Group B violations will be combined in 
discipline progression.  Please reference the chart in this doc-
ument. 

Group C

1. Deliberate disobedience of supervisor’s instructions, or any 
form of insubordination will not be permitted.
2. Willful falsification on any Company record will not be 
permitted.

3. Intoxication on the job and/or use of or possession of alco-
holic beverages or illegal drug at work is prohibited.  Posses-
sion includes having them in your vehicle on Company prop-
erty.
4. Fighting, disorderly conduct, or any form of physical vio-
lence on Company premises is not permitted.
5. Stealing or deliberate damage to Company or employee’s 
property is not permitted, and shall be prosecuted as pre-
scribed by law.
6. An employee must not absent himself/herself from work 
for more than three (3) days without proper notice.
7. Possession of firearms, explosives or other weapons on 
Company property is prohibited.
8. Threats or threatening behavior against Company property, 
or anyone on Company property, or any Company employee, 
whether or not on Company property, is prohibited.  All 
threats will be assumed to have been made with the intent to 
carry them out. 

The following are the penalties for infractions of Group C 
rules:
DISCHARGE

Policy on Absenteeism 
When, all personal days are used, each employee will be al-
lowed one (1) unexcused absence. After that one (1) unex-
cused absence has been used, the employee will be considered 
in violation of Group A–6 (Poor work habits will not be per-
mitted) with each proceeding unexcused absence. 

NOTE: Supervisors will define the vacation scheduling policy 
for each department. For example, the supervisors will define 
how many employees are permitted to be on vacation for any 
given shift and/or day to ensure efficient operation of their 

First Second Third Fourth

A A A A Written Warning One Day Off Two Days Off Discharge

AAAB Written Warning One Day Off Two Days Off Discharge

AABA Written Warning One Day Off Four Days Off Discharge

AABB Written Warning One Day Off Four Days Off Discharge

ABAA Written Warning Two Days Off Four Days Off Discharge

ABAB Written Warning Two Days Off Four Days Off Discharge

ABBA Written Warning Two Days Off Four Days Off Discharge 

ABBB Written Warning Two Days Off Four Days Off Discharge

BAAA Two Days Off Two Days Off Four Days Off Discharge

BAAB Two Days Off Two Days Off Four Days Off Discharge

BABA Two Days Off Two Days Off Four Days Off Discharge

BABB Two Days Off Two Days Off Four Days Off Discharge

BBAA Two Days Off Four Days Off Four Days Off Discharge

BBAB Two Days Off Four Days Off Four Days Off Discharge
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department.  

Policy on Tardiness
If you are tardy more than three (3) times in any twelve (12) 
month period, each proceeding occurrence will be considered 
a violation of Group A–6 ( (Poor work habits will not be per-
mitted).

In his testimony at the hearing, Turecky referred to this as a 
“proposal” and contended that much of it was “clarification” of 
the old policy.  However, he recognized that the Employer was 
changing the absenteeism policy, by any definition. 

The record does not contain a comprehensive summary of 
the changes, but some of the major ones include:

including absenteeism within the definition of violations cov-
ered by Group A;  

shortening the number of unexcused absences (after use of 
personal days) before beginning progressive discipline from 
six to one; 

the quantifying of the number of instances of tardiness neces-
sary to begin progressive discipline (a change from a penaliz-
ing of “continued tardiness”); 

the change from violations of more than one year not counting 
towards progressive discipline (i.e., old violations automati-
cally “fell off” after one year), to a system where older viola-
tions remained on the employees’ progressive discipline rec-
ord unless and until an employee worked one year without 
any violations at all; 

the “pyramiding,” i.e., combining of Group A and B viola-
tions for purposes of applying progressive discipline steps.

According to Graymont’s notes of the meeting, Turecky 
“highlighted some of the points which were changed, such as 
the rolling 12 months, combining of A’s and B’s, Policy on 
Absenteeism.”  Turecky asked the Union if it had any com-
ments.  The parties took a break while the Union caucused.  
When the Union returned, its representatives said “[W]e had no 
comments at this time about the changes.”  Turecky said that 
the changes were going to be implemented and Ripka told him 
that the Union would “file a grievance on the implementation.”  
Turecky said that the Union “couldn’t file a grievance because 
[the work rules and absenteeism policy] were not in the con-
tract anywhere.”  The Union responded that “we were filing a 
grievance at that time anyway.”  The meeting ended.

Later that day, Ripka and fellow union negotiating commit-
tee member Bill McElwain approached Turecky at his office 
and told him “[T]hey would like to discuss the rules and they 
will withdraw the grievance.”  Ripka testified that he told 
Turecky, “[W]e wanted to talk about the work rules.”  Turecky 
“said that would be fine and we would have a meeting.” 

The Union’s information request; the Employer’s response, 
and the February 25 meeting

By letter from the union’s recording secretary to Turecky, 
dated February 17, the Union presented Graymont with the 
following request for information:

Dear Martin,

Enclosed is a request from the President of Local D92, and 
Chairman Ralph Houser.

This is a formal information request for any memos, data of 
any kind or any other Information or Materials which the 
company relied upon for making the decision to change the 
work rules, discipline policy, and why changes are being 
made to the absenteeism policy.

Please include any minutes of policy meeting[s] over the past 
five years in which these topics were discussed, and any deci-
sions, or agreement that were arrived at, between the compa-
ny, and the bargaining unit for Local D92 employees.  

Your attention to this matter, as soon as you can would be 
greatly appreciated. Please forward all copies of this infor-
mation to President Dan Ripka, and Ralph Houser, Commit-
tees Chairman. 

The parties met February 25.  At this meeting, Turecky be-
gan by handing the Union a written response to the Union’s 
information request.  The response, in the form of a letter from 
Turecky to Union Committee Chairman Ralph Houser, stated:

This is in response to your February 19, 2014, information re-
quest regarding the revised rules and policies.

Under our collective-bargaining agreement, the Company re-
tains the sole and exclusive right to manage, which expressly 
includes the right “. . . to adopt and enforce rules and regula-
tions and policies and procedures. . . [.”]  Therefore, the Com-
pany has no obligation to bargain over any of the changes to 
which your request refers.  Since there is no obligation to bar-
gain over the decision to adopt the policies to which you refer, 
there is, likewise, no obligation to furnish any information re-
garding such decision.  In any event, there is no obligation to 
provide any information regarding internal management dis-
cussions leading to such a decision.

Regarding your request for minutes of policy meetings, the 
Union already has copies of all such minutes.  In addition, if 
the Union contends that there is any agreement between the 
Company and the Union that prevents or limits the Compa-
ny’s right to adopt the changes in policies to which you refer, 
the Company hereby formally requests that you furnish us 
with a copy of any such agreement.

There was discussion about the Union’s information request, 
with Turecky essentially reiterating what was stated in the Em-
ployer’s letter.  According to Graymont’s notes of the meeting, 
although Turecky told the Union that Graymont “had no obliga-
tion to bargain over any of the changes made to the work rules” 
it was “willing to talk to the union and listen to their concerns 
about any changes.”  Union Representative Ralph Houser testi-
fied that Turecky “said he received the . . . request of infor-
mation from the Union regarding the work rules, and he said 
that referring to the management rights that he didn’t have to 
give us any information and he had no obligation to bargain 
over it.”

Turecky asked the Union for comments on the changes.  The 
union representatives objected to the new policies on a number 
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of grounds: generally, the Union was concerned about the low-
er number of absences that would lead to the commencement of 
a disciplinary progression under the new rules.  The Union also 
complained about the absenteeism policy being added into the 
work rules as a Group A violation—the Union wanted the ab-
senteeism policy kept separate.  The Union raised an issue with 
the fact that the under the new policy employees would have to 
use personal holidays as part of the new absenteeism policy, 
and that three times tardy was now a violation of Group A 
rules.  The Union objected to Group A and B violations being 
combined for purposes of progressive discipline (i.e., “pyra-
mided”).  The Union raised concern with the change from the 
current rules, under which older discipline “fell off” after a 
calendar year, to the new rules in which older discipline fell off 
only after there were no violations of any kind for a 1-year 
period.  The Union objected to the inclusion of the word “nor-
mally” as a modifier to the policy’s statement that discipline 
would be “reset” after 12 months of no violations.  The Union 
objected to the work rule for insubordination, as it was con-
cerned that an employee refusing to undertake a task that he/she 
deemed unsafe would be found insubordinate.  Finally, the 
Union wanted clarification on what the rule meant by its prohi-
bition of “unauthorized” use of the company telephone.

More generally, the Union told the Graymont representatives 
that it wanted to keep the current policy.  However, the Union 
said it would entertain shortening the number of days of ab-
sence permitted before discipline was initiated.

In response, and after a caucus, Graymont agreed to remove 
the word “normally” from the rule’s statement that progressive 
discipline reset after 12 months of no violations.  In response to 
the Union’s concern about an employee being charged with 
insubordination if the refusal to obey involved a safety issue, 
Graymont pledged not to apply the rule in that manner.  This 
oral pledge was satisfactory to the Union.  Finally, Graymont 
removed from the rules the prohibition on unauthorized use of 
the company telephone.  Turecky told the Union that Graymont 
could not agree to some of the other changes sought by the 
Union.

The parties dispute the plan going forward at the end of the 
meeting.  Union President Ripka and testified that “Turecky 
said we would have another meeting before the implementa-
tion.”  Houser echoed this, somewhat less definitively, testify-
ing that “Turecky told us that we would probably have another 
meeting for the work rules before March 1st.”  Turecky testi-
fied that he believed he told the Union that “we’ll plan to go 
ahead with the implementation as of March 1st.” Turecky testi-
fied that he did not recall saying that there would be another 
meeting before March 1.6

On February 27, by email, the Union received the final ver-
sion of the rules to be implemented.  The only changes from the 
original revisions provided to the Union on February 14, were 
the removal of the rule prohibiting unauthorized use of the 
phones, and the removal of the word “normally” from the ex-
planation following the listing of Group A and Group B viola-
tions, which now stated: “The discipline progression will be 
                                                          

6 I do not believe it necessary to resolve this dispute.  It makes no 
difference to the outcome. 

reset after an employee works (12) consecutive months free of 
any work rule violations.”  (In the original version it stated that 
“The progression will normally only be reset after an employee 
works (12) consecutive months free of any work rule viola-
tions.”)

The March 1, 2014 implementation, and the August 2014 
explanation by the Employer that it had no information 

responsive to the Union’s information request

There was no follow-up meeting.  The Employer did not ar-
range one.  The Union did not request one.  The new revised 
rules were implemented March 1, 2014.

In August 2014, a Graymont representative, filling in for 
Turecky, told Ripka and Houser that with regard to the Union’s 
February information request, “[T]here wasn’t any written in-
formation that we asked for, that they just . . . met and changed 
the work rules and absenteeism policy because they thought 
that there was a better way to run the business.” 

On or about August 26, 2014, the Respondent filed an 
amended answer to the complaint in this case.  The only sub-
stantive difference in the amended answer was the Respond-
ent’s response to allegations relating to the refusal to provide 
information.  It reiterated its answer but added “affirmatively, 
that, other than the meeting minutes already in the Union’s 
possession, Respondent has no information responsive to the 
Union’s request.”  (GC Exh. 1(k) at ¶12.)  This affirmation that 
“the Respondent has no information responsive to the Union’s 
information request” was reiterated in a newly added affirma-
tive defense set forth in the list of affirmative defenses append-
ed to the Respondent’s amended answer (See GC Exh. 1(k) at 
the fourth affirmative defense).

At the hearing, Turecky testified that Graymont did not rely 
on any data or documents in deciding to make the work rule 
and absenteeism changes.  According to Turecky, the decision 
to make the changes emerged from internal discussions 
Graymont management had beginning in November or Decem-
ber 2013.  According to Turecky, the outlook for 2014 was that 
the plant would be operating at full capacity and that anticipa-
tion, plus goals for a recently implemented preventative 
maintenance management program, led management to the 
“common sense” conclusion that with the “lenient” absenteeism 
policy in place Graymont could not achieve its goals.   

Analysis

The General Counsel alleges that the Respondent violated 
Section 8(a)(5) of the Act by unilaterally implementing changes 
to its disciplinary policy for work rules and to its absenteeism 
policy without affording the Union an opportunity to collective-
ly bargain with the Respondent.7

The General Counsel further alleges that the Respondent vio-
lated Section 8(a)(5) and (1) of the Act by unreasonably delay-
ing furnishing the Union with information requested February 
                                                          

7 The General Counsel also alleges a derivative violation of Sec. 
8(a)(1) of the Act.  It is settled that an employer’s violation of Sec. 
8(a)(5) of the Act is also a derivative violation of Sec. 8(a)(1) of the 
Act.  Tennessee Coach Co., 115 NLRB 677, 679 (1956), enfd. 237 F.2d 
907 (6th Cir. 1956).  See ABF Freight System, 325 NLRB 546 fn. 3 
(1998).  
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17, 2014, regarding the memos, data, or other information or 
materials that the Respondent relied upon in making the deci-
sion to change the disciplinary and absenteeism policies.  Spe-
cifically, the Respondent waited until August 2014, to inform 
the Union that it had no information responsive to the Union’s 
request (other than information previously provided in the 
course of the parties’ meetings over the years).  The General 
Counsel alleges that this delay was unlawful.  

Below, I consider, in turn, each of these allegations.  How-
ever, before analyzing the General Counsel’s claims, I consider 
the Respondent’s defense that, in accordance with Collyer Insu-
lated Wire, 192 NLRB 837 (1971), the Board should defer 
resolution of the alleged unilateral change portion of this dis-
pute to the parties’ contractual grievance-arbitration procedure.

I.  Deferral

The Respondent contends that the Board should defer the 
unilateral change portion of this case—but not the information-
request portion of this case—to the grievance-arbitration proce-
dures in the parties’ labor agreement.  (R. Br. at 29.)

In Collyer Insulated Wire, supra, the Board set forth the 
standard for determining the circumstances in which an unfair 
labor practice dispute should be resolved by the contractual 
dispute-resolution mechanism contained in a union-employer 
collective-bargaining agreement.  The Board held that in certain 
circumstances, where a “dispute in its entirety arises from the 
contract between the parties, and from the parties’ relationship 
under the contract, it ought to be resolved in the manner which 
that contract prescribes.”  Collyer, 197 NLRB at 839. 

The instant dispute involves allegations that the Employer 
violated the Act by unilaterally changing terms and conditions 
without bargaining, and allegations that it unlawfully delayed 
responding to the Union’s information request about the chang-
es.  Without regard to whether the instant dispute would be 
suitable for deferral if the issue concerned only the unilateral 
changes to the discipline and absenteeism policy, “[t]he Board 
has long held that deferral is inappropriate in 8(a)(5) infor-
mation request cases.”  Chapin Hill at Red Bank, 360 NLRB 
No. 27, slip op. at 1 fn. 2 (2014) (and cases cited therein).  

This ends the Respondent’s deferral defense, as “established 
Board policy also disfavors bifurcation of proceedings that 
entail related contractual and statutory questions, in view of the 
inefficiency and overlap that may occur from the consideration 
of certain issues by an arbitrator and others by the Board.”  
Avery Dennison, 330 NLRB 389, 390 (1999).

While the Respondent (R. Br. at 29) “recognizes that the 
Board generally does not defer information request cases to 
arbitration,” it points out, citing Clarkson Industries, 312 
NLRB 349, 353 (1993), that there are instances where the 
Board has granted partial deferral—deferring to one issue in a 
case while retaining for resolution another.  But this exception 
to the Board’s “non-bifurcation” policy requires, as the Board 
found in Clarkson Industries, that the “deferrable issues are not 
in any way factually or legally interrelated with the [non-
deferrable] issues.”  Id. 

Here, that is manifestly not the case.  Indeed, the Respond-
ent’s chief defense to the information issue allegation is its 
claim—made to the Union on February 25, 2014, and in its 

brief (R. Br. at 24)—that there was no duty to provide the Un-
ion information about its decisionmaking with regard to the 
absenteeism and disciplinary policy because there was no duty 
to bargain over these decisions.  In other words, its defense to 
the information-request allegations is “derivative” of its defense 
to the unilateral-change allegations.  As the Respondent puts it 
(R. Br. at 24): 

An employer’s duty to provide information is derivative of its 
duty to bargain under Sections 8(a)(5) and 8(d) of the Act. 
Where a Union has waived its right to bargain over a particu-
lar topic or change to a term or condition of employment, it no 
longer is entitled to receive information for this purpose. . . .  
The Union unequivocally waived its right to bargain over 
those particular subjects by agreeing to the expanded man-
agement-rights clause in 2006.  As such, the Union had no 
right to information for that purpose. (Citations omitted.)  

Thus, were the Board to defer the unilateral change issue but 
resolve the information issue, it moots the prospect that the 
arbitrator and the Board would each be considering an overlap-
ping and related question.  The Board might have to decide 
whether the management-rights clause constituted a waiver of 
the Respondent’s duty to bargain over the decision to change 
the absenteeism and discipline policy, and thus, as the Re-
spondent claimed, freed it from its “derivative” duty to provide 
information to the Union on the subject.  The arbitrator would 
be deciding whether the management-rights clause created a 
contractual right by the Respondent to make the change in ab-
senteeism and discipline without bargaining.  The risk of incon-
sistent results and analysis would be pointed were the Board to 
defer the unilateral change issue.

On these grounds, I reject the Respondent’s contention that 
the Board should defer the unilateral change allegations to the 
parties’ contractual dispute resolution mechanism.8  

                                                          
8 I note that the Board’s recent decision in Babcock & Wilcox Con-

struction, Co., 361 NLRB No. 132, (2014), modified postarbitral defer-
ral standards and, to some extent, prearbitral deferral standards.  Slip 
op. at 12–13.  However, by its terms, the standards articulated in Bab-
cock & Wilcox do not apply to cases, such as this one, pending at the 
time of the issuance of the decision in Babcock & Wilcox.  Slip op. at 
13–14.  In any event, nothing in Babcock & Wilcox, were it applied to 
the instant case, would render deferral appropriate.
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With regard to the Respondent’s deferral argument, I add 
one final observation.  At trial the Respondent introduced evi-
dence showing that a December 2011 unilateral implementation 
on maximum overtime hours, objected to by the Union, was 
upheld by an arbitrator who relied upon the management-rights 
clause as privileging the Employer to make this change.  Wit-
ness testimony established that the Regional Office of the 
Board deferred to the arbitrator’s decision, and on appeal the 
General Counsel’s office upheld this action.  (Tr. 122.)  I note 
that on brief, while the Respondent recites the facts regarding 
the overtime arbitration (R. Br. at 13–14), the matter forms no 
part of its argument in support of deferral (or its right to unilat-
erally implement).9

II.  The Unilateral Changes

The General Counsel alleges that the Respondent had a duty 
to notify and provide the Union with an opportunity to collec-
tively bargain before implementing changes to the work rule 
disciplinary policies and absenteeism policy. 

An employer violates Section 8(a)(5) of the Act if it makes a 
material unilateral change during the course of a collective-
bargaining relationship on matters that are a mandatory subject 
of bargaining. “[F]or it is a circumvention of the duty to negoti-
ate which frustrates the objectives of § 8(a)(5) much as does a 
flat refusal.”  NLRB v. Katz, 369 U.S. 736, 743 (1962).  “Uni-
lateral action by an employer without prior discussion with the 
union does amount to a refusal to negotiate about the affected 
conditions of employment under negotiation, and must of ne-
cessity obstruct bargaining, contrary to the congressional poli-
cy.”  Katz, supra at 747.  “‘The vice involved in [a unilateral 
change] is that the employer has changed the existing condi-
tions of employment.  It is this change which is prohibited and 
which forms the basis of the unfair labor practice charge.’”  
Daily News of Los Angeles, 315 NLRB 1236, 1237 (1994) 
(bracketing added) (quoting NLRB v. Dothan Eagle, Inc., 434 
F.2d 93, 98 (5th Cir. 1970) (court’s emphasis)), enfd. 73 F.3d 
406 (D.C. Cir. 1996), cert. denied 519 U.S. 1090 (1997). 

Here, there is no dispute, nor could there be, over the Gen-
eral Counsel’s allegation that employee absenteeism and disci-
                                                          

9 At the hearing, I refused to receive the Respondent’s proffer of 
documentary evidence regarding the deferral decision, as I did not and 
do not believe the rejected documentary evidence (or even the admitted 
testimony) relevant to the Respondent’s request for deferral in this case.  
The reasons for my view include:  (1) the overtime dispute raised a 
question of postarbitration deferral, here we have an issue of 
prearbitration deferral inextricably linked with a clearly nondeferrable 
issue; and (2) the General Counsel’s decisions to not issue complaints 
are acts of prosecutorial discretion that carry no precedential weight for 
the Board, and, indeed, are not even binding on the General Counsel in 
future cases.  Steelworkers (Cequent Towing Prods.), 357 NLRB 516, 
518 (2011) (rejecting respondent’s assertion that it was justified in 
maintaining a challenged rule “because the requirement was consistent 
with the . . . guidelines issued by the NLRB General Counsel prior to 
his issuance of the complaint in this case. . . . [T]he General Counsel’s 
earlier exercise of prosecutorial discretion in declining to issue com-
plaint does not insulate the requirement from subsequent Board scruti-
ny upon the issuance of complaint”); Machinists, Local Lodge 2777 (L-
3 Communications), 355 NLRB 1062, 1066 (2010) (rejecting respond-
ent’s reliance on the General Counsel’s “exercise of prosecutorial 
discretion” in not previously issuing complaint). 

pline are mandatory subjects of bargaining.10  
In addition, the Respondent does not assert that its pre-

implementation meetings and discussion with the Union satisfy 
its statutory duty to collectively bargain.  The Respondent does 
not advance any such argument, and it would fail if it did, as its 
meetings with the Union over this issue were at all times con-
ducted on the basis of the Respondent’s position that it “had no 
obligation to bargain over any of the changes,” and with a pre-
announced and unilaterally determined intention to change the 
work rules March 1, notwithstanding any discussions.  This is 
antithetical to the most basic precepts of the statutory duty to 
bargain to impasse before unilaterally implementing a change 
in a mandatory subject of bargaining.  San Diego Cabinets, 183 
NLRB 1014, 1020 (1970) (rejecting employer’s contention that 
because it informed union of its willingness to meet and discuss 
matters it had not refused to bargain, where employer consist-
ently maintained that it had no duty to bargain: “its professed 
willingness to discuss this unlawful position does not excuse 
the violation”), enfd. 453 F.2d 215 (9th Cir. 1971).

The Respondent’s defense to the unilateral change allega-
tions is three-fold.  First, in a partial argument, the Respondent 
contends that the General Counsel has failed to prove that the 
changes—other than changes to the absenteeism/attendance 
policy, as to which the Respondent does not advance this argu-
ment—were “material, substantial and significant,” and thus, 
not changes rising to significance requiring bargaining.  Se-
cond, the Respondent argues that the Union waived any right to 
bargain over the changes to the absenteeism and disciplinary 
policies by not demanding bargaining when it learned of the 
Respondent’s intention to make the changes in the work rules.  
Finally, the Respondent argues that the Union waived the right 
to bargain in a different way: the Respondent contends that the 
management-rights clause in the parties’ collective-bargaining 
agreement privileges the Respondent’s right to make the unilat-
eral changes without the necessity of bargaining.  I consider 
each argument below.

a.  The materiality of the unilateral changes to the work rules 
and disciplinary rules

As the Respondent correctly points out (R. Br. at 21), and the 
General Counsel agrees (GC Br. at 14), for a unilateral change 
in mandatory subject of bargaining to be unlawful it must be a 
“material, substantial and significant change.”  Berkshire Nurs-
ing Home, LLC, 345 NLRB 220, 221 (2005) (finding that a 
“difference between a 1-minute walk and a 3 to 5-minute walk 
[for employees] from the parking lot to the entrance is . . . a 
relatively minor inconvenience and not “sufficiently significant 
                                                          

10 Peerless Publications, 283 NLRB 334, 335 (1987) (“rules or 
codes of conduct governing employee behavior with constituent penalty 
provisions for breach necessarily fall well within the definitional 
boundaries of “terms and conditions” of employment. . . .  [W]e begin 
with the principle that labor law presumes that a matter which affects 
the terms and conditions of employment will be a subject of mandatory 
bargaining”) (internal quotes omitted); Ciba-Geigy Pharmaceuticals, 
264 NLRB 1013, 1016 (1982) (attendance rules are “unquestionably 
mandatory subjects of bargaining”), enf’d. 722 F.2d 1120 (3d Cir. 
1983); Dorsey Trailers, 327 NLRB 835, 853 fn. 26 (1999) (“An em-
ployer’s attendance policy has long been held to be a mandatory subject 
of bargaining”), enfd. in relevant part, 233 F.3d 831 (4th Cir. 2000).
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difference to warrant imposing a bargaining obligation on the 
Respondent before making this change”).

As to the changes implemented to the absentee-
ism/attendance policy, the Respondent stipulated (Tr. 6–7) and 
agrees on brief (R. Br. at 23 fn. 14) that the changes it made 
were material and substantial.  

However, it contends that the remaining changes to the dis-
cipline under the work rules were not significant enough to 
trigger a duty to bargain.  I do not accept this argument.  In-
deed, given the patent significance of the changes it made to the 
work rules, it is a frivolous argument. 

Self-evidently material changes, in addition to the admitted 
material changes to absenteeism include the following:

–The rules for absenteeism are not only materially changed, 
but violations of the new absenteeism rules are now incorpo-
rated into the progressive discipline scheme as a Group A vio-
lation.  In other words, not only are the changes to the absen-
teeism policy admitted by the Respondent to be material, but 
those changes are incorporated and made a constituent part of 
the work rules, specifically Group A, and thus, one or two vi-
olations of the (new) absenteeism rules can be combined with 
other violations to permit more serious disciplinary action 
than would have been permitted for the same violations under 
the old policy. 

–Tardiness has gone from a Group A violation that states that 
“Continued Tardiness will not be permitted,” to a policy on 
tardiness incorporated into Group A that states that “If you are 
tardy more than three (3) times in any twelve (12) month pe-
riod, each proceeding occurrence will be considered  a viola-
tion of Group A–6 (Poor work habits will not be permitted).”

–Under the old work rules, discipline that was more than a 
year old would not count toward progressive discipline: the 
rule read, “The following penalties for infractions of Group A 
rules [or Group B rules] will be imposed in one year’s time 
from the last violation.”  Thus, for purposes of progressive 
discipline, old violations “fell off” after one year.  The new 
implemented work rules changed this so that old violations do 
not “fall off” unless and until an employee works one year 
without any violations at all.  The new rule reads, “The pro-
gressive discipline will be reset after an employee works 
twelve (12) consecutive months fee of any work rule viola-
tions.”  The materiality of this change to an employee who 
committed two Group A violations in September, one in Oc-
tober, and one the following August would not be in doubt.  
Under the old rule, the employee would start the next No-
vember with only one violation on his record for purposes of 
progressive discipline, and for the next 12 months would face 
a one-day suspension should he violate Group A again.  
However, under the old rule, from November through August 
of the next year the employee would face discharge for a new 
violation of Group A.11

                                                          
11 The Respondent asserts (R. Br. at 22) that this revision “clarified” 

but did not change “the period within which the progressive discipline 
steps will be applied (one year).”  As a matter of logic and the English 
language, that is not the case.  Moreover, the argument is inconsistent 
with the evidence, specifically the Respondent’s own notes of the Feb-

–The new policy provides that “Group A and Group B viola-
tions will be combined in discipline progression” and adds a 
“matrix” to the rules to show how an employee who commits 
violations of both Group A and Group B violations during the 
year will be penalized.  Under the old policy, there is no indi-
cation that Group A and B violations were combined, and in-
deed, it would not seem possible as each group had distinct 
discipline progressions. The matrix in the new policy melds 
the two and this is a significant change that would result in a 
significant change in circumstances under the old and the new 
policies for an employee with, for instance, two Group A vio-
lations and two Group B violations.12   

–Under the old rules, “Sleeping on the job” and “Failure to 
follow proper lock-out” procedures were each a Group C vio-
lation, subjecting an employee to discharge for one offense.  
Under the new rules these are Group B violations, which re-
quire three B violations for discharge.  While “favorable” (to 
the sleepy and careless) employee, the change puts other em-
ployees at risk, and is, in any event, whether favorable or un-
favorable, a material change in the disciplinary policy.13

Finally, I note that the Respondent’s contention (R. Br. at 
23–24) that it doesn’t matter how the rules are written, because 
the rules state that “common sense will prevail” and because 
the Respondent has “discretion” under the rules, is an argument 
that has been rejected by the Board: 

There is no merit to the argument that employees were not 
held to a standard because of the discretion and flexibility af-
forded supervisors in the imposition of discipline for non-
compliance.  In the first place, whether or not discipline ever 
is imposed does not in any way detract from the existence of 
the standard. Employees who are told they are expected to 

                                                                                            
ruary 14, 2014 policy meeting, at which Turecky “explained why we 
need to change the Work Rules” [and h]e also highlighted some of the 
points which were changed, such as the rolling 12 months.”  (Emphasis 
added.)  The notes then state:  “We explained that those currently in the 
progressive discipline system will be notified of the changes individu-
ally.” (Emphasis added.)  These are admissions, albeit unnecessary 
ones, as anyone reading the rules can see there are significant changes 
from the old rules.

12 Again, the Respondent argues that this is not a change—but rather 
a “clarification.”  Its argument on this score is particularly tortured.  It 
claims that the General Counsel failed to prove that this constituted a 
change—but, as stated above, there is no question that a reasonable 
reading of the old rule set out a separate track of progressive discipline 
for Group A and Group B violations.  The new rules change this.  Thus, 
the rule has changed in a significant way.  And indeed, in the Respond-
ent’s own notes of the February 14, 2014 policy meeting, Turecky 
“explained why we need to change the Work Rules” [and h]e also 
highlighted some of the points which were changed, such as the . . . 
combining of A’s and B’s.”  This is an admission.

13 I reject the Respondent’s contention that the change in disciplinary 
penalty for sleeping at work or failing to observe certain safety proce-
dures is a nonmaterial change because it lessens rather than increases 
the penalty for these offenses.  The argument misconceives the statuto-
ry command.  Goya Foods of Florida, 351 NLRB 94, 102 fn. 4 (2007) 
(“The fact that a unilateral change may be favorable toward employ-
ees is of no consequence so long as it has an impact on bargaining unit 
employees”). 
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produce at a certain clearly defined rate thereby are subjected 
to a term and condition of employment of no less an impact 
than any other instruction relating to their hours of work or 
quality of work.  That an employer may be lenient in requir-
ing adherence to the rule results in the creation of a flexible 
rule, but a rule nonetheless.  Secondly, the Respondent in fact 
has enforced the new rules, albeit on a selective basis.  That 
very selectivity itself, rather than nullifying the standard, 
serves to highlight its existence.  Exposing employees to a 
sword of Damocles depending upon a supervisor’s discretion 
and good judgment, or lack thereof, makes the weapon of dis-
cipline part and parcel of the performance standard.  Re-
spondent’s decision to make that weapon an uncertain one has 
relationship only to the effectiveness of the rule and not to its 
existence.

Tenneco Chemicals, 249 NLRB 1176, 1179–1180 (1980).

In similar vein, the Respondent’s claim that we cannot de-
termine if or how the rule changed until an arbitrator rules on 
whether it satisfies just cause is a specious claim.  The changes 
the Respondent made to the rules reflect material and signifi-
cant changes from the old rules, and notwithstanding a future 
arbitral ruling that effectively amends the rule, for now the 
changes are in place.  The rules are mandatory subjects.  The 
rules are bargainable.  

Each of the foregoing rule changes are significant and these 
are changes that, as written, have a direct impact on employees’ 
reasonable understanding of their terms and conditions of em-
ployment.  On their face, and self-evidently, they are not “de 
minimis” or “immaterial” changes.  

Absent acceptance of the waiver arguments advanced by the 
Respondent, to which I now turn, the changes to the work rules 
are of the type that fall squarely within the ambit of the matters 
as to which the Act contemplates and imposes a duty of collec-
tive bargaining. 

b.  Waiver based on the Union’s alleged refusal to 
request bargaining

The Respondent contends that the Union waived the right to 
bargain by failing to demand bargaining when presented with 
the Respondent’s plan to implement the new work rules.  This 
argument is meritless.  

The Union did make an effective demand to bargain.  When 
the Union was presented for the first time with news of the rule 
changes at the February 14 policy meeting, Ripka initially an-
nounced that the Union was filing a grievance, but later that 
day approached Turecky and retracted this and asked to meet to 
discuss the work rules.  Thus, the same day that the work rules 
were presented to the Union (after months of secret preparation 
by the Respondent), the Union told the Respondent that it 
wanted to meet to discuss the work rules.  This is a request for 
bargaining.  Armour & Co., 280 NLRB 824, 828 (1986) (“want 
to discuss your position” is a request to bargain). 

And the Union followed this up with a request for infor-
mation about the Employer’s decision to change the work rules, 
action consistent with an effort bargain, and then again, it came 
to the February 25 meeting.  

There was no waiver for failure to request bargaining.  The 

obstacle to bargaining was not that the Union waived bargain-
ing through its conduct, but rather, that the Employer was re-
fusing to bargain.14  

Given that the Union requested to bargain, there is no need 
to reach the General Counsel’s argument that the Respondent 
presented the decision to implement work rule changes March 
1, as a fait accompli, a finding that would preclude a finding 
that the Union waived its right to bargain because a “Union 
cannot be held to have waived bargaining by failing to pursue 
negotiations over changes that were presented as a fait accom-
pli.”  Tesoro Refining & Marketing Co., 360 NLRB No. 46, slip 
op. at 3 fn. 10 (2014) (“the Respondent repeatedly told the Un-
ion that it did not have to bargain concerning the benefit chang-
es, that it had the right to make those changes unilaterally, and 
that the changes would be implemented on a date certain.  In 
other words, the Respondent presented the changes to the Un-
ion as a fait accompli”).

c.  Waiver through the management-rights provision of the 
collective-bargaining agreement

The Respondent’s chief defense is rooted in the contention 
that in the collective-bargaining agreement the Union waived 
the right to bargain over the change in work rule discipline and 
absenteeism policy.  Graymont contends that the parties’ col-
lective-bargaining agreement—specifically, the management-
rights clause, art. 1 Sec. 8—establishes the Union’s waiver of 
the right to bargain over such changes.  To this, the Respondent 
adds an argument that the negotiation of the management-rights 
clause in 2006, as well as the Union’s effort to change it in 
2014 negotiations after the Employer’s unilateral actions, pro-
vides evidence that the clause constitutes a waiver of the Un-
ion’s right to bargain over the unilateral changes at issue here.

The outcome of this dispute is determined by the Board’s 
“clear and unmistakable waiver” rule.  The Board applies the 
“the clear and unmistakable waiver standard in determining 
whether an employer has the right to make unilateral changes in 
unit employees’ terms and conditions of employment during 
the life of the collective-bargaining agreement.”  Provena St. 
Joseph Medical Center, 350 NLRB 808, 810 (2007). Accord:
Baptist Hospital of East Tennessee, 351 NLRB 71, 71–72 
(2007) (applying clear and unmistakable waiver standard to 
find unilateral change lawful based on contractual provision); 
Verizon North, Inc., 352 NLRB 1022 (2008) (applying “clear 
and unmistakable waiver” standard to employer’s claim that 
contract language regarding Family and Medical Leave Act 

                                                          
14 The Union’s request to meet must be contrasted with the Employ-

er’s actions.  At the February 14 meeting, Turecky made himself clear: 
he “proceeded to tell [the Union] that they were changing the work 
rules” effective March 1.  While willing to discuss the matter, the Re-
spondent’s meeting with the Union on February 25 was explicitly 
premised on the position that “the Company has no obligation to bar-
gain over any of the changes to which your request refers.”  It main-
tained the position that it had the “sole and exclusive right” to manage 
the work force, which in its view included the right to adopt the rules it 
presented without bargaining.  Contrary to the claims of the Respond-
ent, this is a refusal to bargain.  San Diego Cabinets, supra at 1020.  A 
willingness to meet to talk, but only on a basis on which the Respond-
ent declares itself free from the strictures and obligations of statutory 
bargaining, constitutes a refusal to bargain. 
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was defense to 8(a)(5) unilateral change allegation).
Notably, the Respondent does not dispute that this is the cor-

rect rule to apply.  (See R. Br. at 15–17.)
Under this rule, waivers of statutory rights are not to be 

lightly inferred, but instead, must be “clear and unmistakable.”  
Metropolitan Edison Co. v. NLRB, 460 U.S. 693, 708 (1983).  
This means, as the Supreme Court has explained, “we will not 
infer from a general contractual provision that the parties in-
tended to waive a statutorily protected right unless the under-
taking is ‘explicitly stated.’”  Metropolitan Edison, supra at 
708.  In the words of the Board: 

To meet the “clear and unmistakable” standard, the contract 
language must be specific, or it must be shown that the matter 
claimed to have been waived was fully discussed by the par-
ties and that the party alleged to have waived its rights con-
sciously yielded its interest in the matter. 

Allison Corp., 330 NLRB 1363, 1365 (2000). 

Thus, in a unilateral-change case, a collectively-bargained 
provision may be deemed to constitute a waiver by the union of 
the employer’s duty to bargain over the conduct, but only if the 
contract’s text, or the parties’ practices and bargaining history 
“unequivocally and specifically express their mutual intention 
to permit unilateral employer action with respect to a particular 
employment term, notwithstanding the statutory duty to bargain 
that would otherwise apply.”  Provena, supra at 811.  This is a 
standard that is purposely tilted in favor of requiring collective 
bargaining: “The standard reflects the Board’s policy choice, 
grounded in the Act, in favor of collective bargaining concern-
ing changes in working conditions that might precipitate labor 
disputes.”  Provena, supra at 811.

In conducting its analysis, the Board looks to the precise 
wording of the relevant contract provisions in determining 
whether there has been a clear and unmistakable waiver.  Id.  
Proof of a contractual waiver is an affirmative defense and it is 
the Respondent’s burden to show that the contractual waiver is 
explicitly stated, clear and unmistakable.  AlliedSignal Aero-
space, 330 NLRB 1216, 1228 (2000), review denied, 253 F.3d 
125 (2001); General Electric, 296 NLRB 844, 857 (1989), 
enf’d. w/o op. 915 F.2d 738 (D.C. Cir. 1990).

With this standard in mind, we turn to the language of the 
management-rights provision.  In support of its claim of waiver, 
the Respondent (R. Br. at 16) relies upon the portion of the 
management-rights clause that states:  

The Employer retains the sole and exclusive rights  . . . to dis-
cipline and discharge for just cause, to adopt and enforce rules 
and regulations and policies and procedures; [and] to set and 
establish standards of performance for employees[.] 

The question is whether this language supports the view that 
the parties specifically and unequivocally expressed a mutual 
intention to permit unilateral employer action with respect to 
the particular employment terms at issue here: changes to ab-
senteeism, and changes to the level of discipline and progres-
sive discipline meted out for violation of company-imposed 
rules. 

Given the standard, the answer is, quite clearly, no.  There is 
no reference in the management-rights clause to attendance, or 

absenteeism, or changing the standards or progression for dis-
cipline.  What is in the management-rights clause is a general 
right “to discipline and discharge for cause” and a general right 
“to adopt and enforce rules and regulations and policies and 
procedures.”  

As the Board has explained with regard to a similar man-
agement right “to establish and enforce shop rules,” this is a 
“general contractual provision similar to a broadly worded 
management-rights clause, from which we will not infer clear 
and unmistakable waiver.”  California Offset Printers, 349 
NLRB 732, 733 (2007) (reversing judge for relying on “general 
authority” of employer under contract to “establish and enforce 
shop rules” to “discipline or discharge for cause” and “to estab-
lish work schedules and make changes therein,” to find waiver 
of right to bargain over establishment of rule requiring employ-
ees to be on call for sudden schedule changes).  Indeed, the 
Board has held that a general right to make rules or policies 
does not waive the right to bargain over the specific subject of 
rules on attendance.  Ciba-Geigy Pharmaceuticals, 264 NLRB 
1013, 1016 (1982) (employer’s authority under management-
rights clause to continue and change reasonable rules and regu-
lations as it may deem necessary and proper does not evidence 
“that the Union waived its right to bargain about absentee 
rules” as the management-rights clause makes no reference to 
rules on absenteeism or tardiness). 

As to the right to discipline and discharge, it is just that—it 
“allows the employer to function in accordance with existing
contractually agreed-upon procedures, not to change them.”  
California Offset Printers, supra at 734.  Indeed, the limitation 
in a contract, such as this one, of the employer’s right to disci-
pline “for cause” has been held by the Board as evidence con-
trary to the waiver of bargaining on the subject.  Windstream 
Corp., 355 NLRB 406 (2010), incorporating 352 NLRB 44, 50 
(2008) (“If anything, such language shows the unions interest 
in the fairness of the Respondent’s application of discipline”).

Notably, I agree with the reasoning of the Board in Ken-
nametal, Inc., 358 NLRB 553 (2012), a case cited by both the 
Respondent and the General Counsel, but which is non-
precedential in light of NLRB v. Noel Canning, __ U.S. __, 134 
S.Ct. 2550 (2014).  Although not precedential, the reasoning of 
Kennametal is persuasive and I adopt it.  In Kennametal, supra, 
the collective-bargaining agreement explicitly gave the em-
ployer the right “to continue to make reasonable provisions for 
the safety and health of its employees” as well as “establish” 
“reasonable safety and health rules.”  The Board found that this 
constituted a waiver of the right to bargain over safety rules.  
However, notwithstanding this waiver, the Board found that 
discipline regarding safety rules had not been waived.  In other 
words, a contractual waiver as to safety rules, premised on the 
employer’s explicit and unambiguous right in the contract to 
make safety rules, did not extend to the right to alter the pro-
gressive disciplinary rules for safety violations as nothing “in 
the collective-bargaining agreement permits the Respondent to 
unilaterally change the disciplinary consequences for employ-
ees engaging in [violation of safety rule] conduct.”  358 NLRB 
553, 555.  

The reasoning is instructive for our case.  And it demon-
strates that the instant case is even less suitable for finding 
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waiver than Kennametal.  In Kennametal, the contract gave the 
employer the specific and express right to establish rules re-
garding the specific employment term at issue—in that case, 
safety rules.  Still, even that specific predicate contractual right 
to establish safety rules in Kennametal did not demonstrate 
waiver of the right to bargain over the establishment or chang-
ing of discipline regarding the very safety rules that the em-
ployer was free to establish unilaterally.  In our case, there is 
also no explicit right in the contract for the employer to make 
disciplinary rules or, even more to the point, to “unilaterally 
change the disciplinary consequences for employees engaging 
in” any specific type of conduct.  And indeed, in our case, there 
is not even an explicit and specific predicate right to establish 
the employment terms at issue (e.g., absenteeism, attendance, 
or progressive discipline).  Accordingly, if no waiver of the 
right to bargain about changing discipline for safety issues can 
be found in  Kennametal, none can be found here to change 
discipline based on a contract that provides neither for an ex-
plicit right to make disciplinary rules, or even (unlike in Ken-
nametal) for establishing the specific employment terms at 
issue in the case. 

The cases relied upon by the Respondent support the General 
Counsel’s case.  The Respondent relies upon United Technolo-
gies Corp., 287 NLRB 198 (1987), calling it “nearly identical” 
to the instant case.  However, it is not.  The management-rights 
clause in that case explicitly gave the employer “the right to 
make and apply rules and regulations for production, discipline 
efficiency, and safety.”  The management-rights clause in this 
case does not grant that right (much less waive bargaining 
about) making and applying disciplinary rules.  As stated 
above, it is well settled that a general right “to discipline” does 
not constitute a waiver of the right to bargain over the making 
or changing of disciplinary rules.  In a related argument (R. Br. 
at 17), the Respondent argues that in the management-rights 
clause 

[t]he references to the Company’s exclusive right to “disci-
pline and discharge for just cause” and to “adopt and enforce 
rules and regulations and policies and procedures” are con-
tained within the same clause of the management-rights pro-
vision, set off by semi-colons, which indicates that they are 
intended to be read together.

In fact, it is the semi-colons that separate the general right to 
make rules and the general right to discipline and thereby 
demonstrate that these are separate enumerated management 
rights.  By contrast, the management-rights clause in United 
Technologies, supra, expressly provided for “the right to make 
and apply rules and regulations for . . . discipline.” (Emphasis 
added).  The Respondent simply cannot fit this case within the 
pigeon hole marked United Technologies.

Provena Hospital also does not support the Respondent’s ar-
gument.  In that case, the Board agreed with the part of the 
employer’s argument that claimed that the union had waived 
the right to bargain about a new attendance/tardiness procedure 
where the contract gave the employer the right—along with the 
right to make rules of conduct and to discipline/discharge—to 
“change reporting practices and procedures and/or to introduce 
new or improved ones.”  However, in this case there is no spe-

cific right in the management-rights clause to “change reporting 
practices and procedures” or any other reference to attendance 
or tardiness.  No such specific right pertaining to attendance 
rules is provided for in the management-rights clause.15  

At the same time, the parties’ bargaining history provides 
absolutely no support for the Respondent’s waiver argument.  
The existing management-rights provision was introduced dur-
ing 2006 negotiations and it was far more detailed and exten-
sive in its setting forth of management rights than the predeces-
sor clause.  However, by no witness’ account was there any
discussion of discipline, absenteeism, or the right under the 
management-rights clause (or under any clause) to change such 
rules. This precludes a finding that “the matter claimed to have 
been waived was fully discussed by the parties and that the 
party alleged to have waived its rights consciously yielded its 
interest in the matter.”  Allison Corp., 330 NLRB 1363, 1365 
(2000).16  

Notably, with specific regard to the attendance/absenteeism 
policy, the bargaining history is directly in opposition to the 
Respondent’s waiver claim.  The absenteeism policy in effect 
before the March 2014 implementation was not only the prod-
uct of extensive bargaining between the parties, but was enact-
ed in 2005 based on an explicit written agreement between the
Union and the Respondent.  The 2005 Absenteeism policy be-
gins with the preface: “The Company and the Union Committee 
have agreed to the following terms:”—This is the opposite of a 
history of waiver of bargaining rights. Rather, the history is of 
the collective bargaining of issues related to attendance rules 
and discipline for violation of them.  And, consistent with this, 
in late 2006 when Graymont approached the Union with a pro-
posal to change the discipline for work rules to make them 
stricter, the Union objected on grounds that labor law required 
bargaining before there could be any change.  The proposals 
were not implemented. 
                                                          

15 The Respondent also relies on Quebecor World Mt. Morris II, 353 
NLRB 1 (2008), a two-member Board case that was never adopted by 
the Board after New Process Steel, 560 U.S. 674 (2010).  Thus, the case 
is of no precedential force.  However, it too is easily distinguishable: 
the Board Members found a waiver of the union’s right to bargain over 
implementation of a “performance improvement procedure (PIP) pro-
cedure where the management right to discipline was combined with a 
right on the employer’s part to “establish and apply reasonable stand-
ards of performance and rules of conduct.”  The Board Members found 
that this language authorized the unilateral establishment and applica-
tion of disciplinary procedures for work-performance issues, which 
they found the PIP to be.  But in the instant case, the unilateral changes 
involve attendance, tardiness, and their place in and the progressive 
discipline scheme generally.  The contract’s language does not clearly 
and unmistakably endorse any unilateral right of action on these sub-
jects. 

16 The Respondent proposes (R. Br. at 18–19) to turn the “clear and 
unmistakable” standard on its head when it argues that because during 
the 2006 negotiations the Union succeeded in having the Employer 
remove certain express rights from the proposed management-rights 
clause (i.e., the right to change shift duration and the right to hire sub-
contractors), this means that the Union has waived the right to bargain 
over every other alleged management right—whether or not discussed 
and whether or not explicitly and specifically stated.  This is essentially 
the reasoning of the judge that the Board rejected and reversed in Cali-
fornia Offset Printers, supra. 
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Finally, the Respondent advances the specious argument that 
the Union’s effort in June 2014 negotiations to negotiate 
changes to the management-rights clause evidences that the 
Respondent had the right to make the unilateral changes all 
along.  In these negotiations, occurring in the aftermath of the 
Respondent’s unilateral action, the Union (unsuccessfully) 
proposed changing the management-rights clause to explicitly 
prohibit unilateral action with regard to work rules.  

The Respondent reasons: “These changes would be wholly 
unnecessary if, as the Union and the General Counsel now con-
tend, the Company did not possess the right to make such 
changes in the first place.”  But it is also the case that the Un-
ion’s proposed contract revisions would have been wholly un-
necessary if the Respondent had not relied upon the existing 
contract language to make unlawful unilateral changes.  

The Respondent’s argument assumes what it must prove.  In 
other words, the Respondent’s argument works only if you first 
assume that under the existing management-rights clause the 
Union had no right to bargain about the unilateral changes un-
dertaken by the Respondent.  But I have found that this is not 
the case.  And in the context of unlawful unilateral action by 
the Respondent, the Union’s subsequent effort to amend the 
management-rights clause reasonably cannot be understood as 
an admission but, rather, as an effort to adapt to the Respond-
ent’s unremedied unlawful conduct.

A final note about the complaint: The complaint suggests 
that the Respondent’s violation began on or about February 25, 
2014, which is the date that the Respondent announced that it 
was refusing to bargain about the changes in policy it planned 
to implement March 1, 2014.  However, on brief, counsel for 
the General Counsel contends that the violation was the unilat-
eral implementation, which occurred on March 1, 2014.  I think 
the brief is right.  Absent the implementation, there was no 
statutory duty to bargain.  These events occurred during the 
term of an existing labor agreement.  Had the Respondent not 
implemented changes to the attendance and disciplinary poli-
cies, there was no separate duty to bargain over these issues at 
this time.  Had the Employer threatened but in the end not im-
plemented changes to the policies (see, e.g., events in late 
2006), there would have been no bargaining violation.  The 
violation in this case was the unilateral implementation without 
affording the Union an opportunity to collectively bargain.

III.  The delay in providing information

As referenced above, counsel for the General Counsel has 
moved to amend the complaint to allege that the Respondent 
unlawfully delayed providing requested information to the Un-
ion.  The Respondent has not objected to the amendment, 
which I have granted, and which, in any event, is not required 
under Board precedent with regard to such closely-related alle-
gations.  Care Manor of Farmington, 318 NLRB 330 (1995).  

In August 2014, the Respondent announced that it had noth-
ing responsive to the Union’s request (other than the policy 
meeting notes that the Union already had in its possession).  
Before this, since the Union’s February 25, 2014 information 
request, the Respondent had maintained a refusal to provide the 
Union information on grounds that, having no obligation to 
bargain over the decision to implement changes to the absentee-

ism and disciplinary policies, it similarly had no obligation to 
furnish information regarding the decision.17  

But for a complication I will arrive at shortly, all of this 
seems like a straightforward violation of the Act.  

An employer, on request must provide a union with infor-
mation that is relevant to its carrying out its statutory duties and 
responsibilities in representing employees.  NLRB v. Acme 
Industrial Co., 385 U.S. 432 (1967); Dodger Theatricals, 347 
NLRB 953, 867 (2006). The duty to provide information in-
cludes information relevant to contract administration and ne-
gotiation.  Pulaski Construction Co., 345 NLRB 931, 935 
(2005). 

The duty to furnish information requires a reasonable good-
faith effort to respond to the request as promptly as circum-
stances allow.  Good Life Beverage Co., 312 NLRB 1060, 1062 
fn. 9 (1993).  “An unreasonable delay in furnishing such infor-
mation is as much of a violation of Section 8(a)(5) of the Act as 
a refusal to furnish the information at all.” Valley Inventory 
Service, 295 NLRB 1163, 1166 (1989).  “Absent evidence jus-
tifying an employer’s delay in furnishing a union with relevant 
information, such a delay will constitute a violation of Section 
8(a)(5) inasmuch ‘as the Union was entitled to the information 
at the time it made its initial request, [and] it was Respondent’s 
duty to furnish it as promptly as possible.’”  Woodland Clinic, 
331 NLRB 735, 737 (2000) (Board’s brackets), quoting, 
Pennco, Inc., 212 NLRB 677, 678 (1974).

I have rejected the Respondent’s defense that it had no duty 
to bargain over the decision to change the absenteeism and 
disciplinary policy.  Its “derivative” defense—that it had no 
obligation to provide information on these decisions because it 
had no obligation to bargain—is, accordingly, also rejected as 
baseless.  There is no reasonable grounds identifiable in the 
record for the delay in telling the Union that it had no respon-
sive information.  The Respondent could have determined, and 
likely did determine within days that it had no documents re-
sponsive to the Union’s request.  The Union was entitled to 
know this forthwith.18

There is, however, a problem.  Somewhat remarkably, in my 
estimation, in Raley’s Supermarkets & Drug Centers, 349 
NLRB 26, 28 (2007), a Board majority held that the failure to 
inform the union that requested information does not exist is 
not a violation that can be found based on a complaint allega-
tion that generally states that the respondent has unlawfully 
                                                          

17 The Respondent’s February 25, 2014 response to the Union also 
contained the independent (but unexplained) claim that “in any event, 
there is no obligation to provide any information regarding internal 
management discussions leading to such a discussion.”  However, 
neither at trial nor on brief does the Respondent advance this argument 
as a rationale for noncompliance.  In addition, the Respondent took the 
position that as to Union’s request for minutes of policy meetings, it did 
not need to provide such documents because the Union already had 
copies of them.  The General Counsel does not argue that the failure to 
provide the Union with (additional copies) of policy meeting minutes 
forms a part of the violation.  

18 I note that the General Counsel does not claim that the Respond-
ent, in fact, has documents responsive to the Union’s request.  In other 
words, the General Counsel accepts the Respondent’s contention that 
the Respondent did not rely on any responsive information in making 
the decisions at issue. 
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failed to provide (or delayed in providing) requested infor-
mation.  

According to the Board in Raley’s, at least where the General 
Counsel is on notice before trial that the respondent is claiming 
that the requested information does not exist, the General 
Counsel must amend the complaint to reflect this, or face dis-
missal of the complaint.  

In Raley’s, the complaint alleged that since a certain date, the 
employer had failed and refused to provide the union with in-
formation allegedly in an investigator’s report.  The Board 
majority, in response to the arguments of their dissenting col-
league, explained that 

At no time, even after learning that such a report did not exist, 
did the General Counsel amend the complaint to allege that 
the Respondent violated the Act by failing to timely inform 
the Union that there were no such reports.  Accordingly, we 
do not find a violation on that basis.

Our colleague would construe the complaint to allege precise-
ly the opposite of what it does allege.  As noted above, the 
complaint alleges that the Respondent failed to furnish a doc-
ument, viz., a copy of the investigator’s report.  The complaint 
therefore implicitly alleges that the report exists and that the 
Respondent refuses to furnish it.  Further, we assume arguen-
do that the allegation can be broadly construed to cover an un-
timely furnishing of the report or an incomplete furnishing of 
the report.  However, it is an unreasonable stretch to convert 
this allegation into its opposite, i.e., that the report does not
exist, and that the Respondent failed to inform the Union of 
this fact.  If the General Counsel wanted to allege this as an al-
ternative pleading, he could have done so.  He did not. We 
therefore decline to find a violation on this basis.

349 NLRB at 28.

The unavoidable holding of Raley’s is that where the General 
Counsel learns prior to the hearing that the Respondent is tak-
ing the position that it did not possess anything responsive to 
the information request, the complaint must be amended to 
explicitly allege a refusal (or delay) in conveying to the Union 
the fact of the lack of existence of responsive information.  

The situation here is essentially indistinguishable from that 
in Raley’s.  One might entertain the argument that here, unlike 
in Raley’s, the complaint allegation did not refer to a specific 
identifiable document that the Respondent had failed to pro-
vide.  This might be said to make less apposite the Board’s 
conclusion in Raley’s that the complaint “therefore implicitly 
alleges that [the specific information] exists and that the Re-
spondent refuses to furnish it.”  However, this is a thin and 
unsatisfying reed of a distinction.  

Under the reasoning of Raley’s, at least where the facts are 
known to the General Counsel before trial, the respondent’s 
unlawful failure to provide, or the delay in providing, the news 
that information does not exist must be based on a complaint 
allegation specifically asserting a failure to inform (or delay in 
informing) the union that the requested documents do not exist.  
See Albertson’s, Inc., 351 NLRB 254, 255 (2007) (reversing 
judge’s finding of violation because “[u]nder the standard set 
forth in Raley’s Supermarkets, the General Counsel must spe-

cifically allege that the failure to inform the union that the re-
quested documents do not exist (or the delayed communication 
of that fact) was unlawful.  The instant complaint, which does 
not even mention the nonexistence of the documents, plainly 
fails to satisfy this pleading requirement”) (citation omitted).

While I may agree that the dissent in Raley’s has the better 
of the argument,19 the reasoning of the Board’s decision in 
Raley’s must be followed until overruled.  Waco, Inc., 273 
NLRB 746, 749 fn. 14 (1984) (“We emphasize that it is a 
judge’s duty to apply established Board precedent which the 
Supreme Court has not reversed.  It is for the Board, not the 
judge, to determine whether that precedent should be varied.”) 
(citation omitted).  Here, the complaint allegation, as amended, 
alleges only a delay in providing information—notwithstanding 
the Respondent’s pretrial declaration that it had no information 
responsive to the Union’s request.  Accordingly, I find no vio-
lation as to the delay in providing information, as alleged. 

CONCLUSIONS OF LAW 

1.  The Respondent Graymont PA, Inc., is an employer with-
in the meaning of Section 2(2), (6), and (7) of the Act. 

2.  The Charging Party, Local Lodge D92, United Cement, 
Lime, Gypsum and Allied Workers, a Division of International 
Brotherhood of Boilermakers, Iron Shipbuilders, Blacksmiths, 
Forgers and Helpers, AFL–CIO (Union) is a labor organization 
within the meaning of Section 2(5) of the Act. 

3.  The Union is the designated collective-bargaining repre-
sentative of the following bargaining unit of the Respondent’s 
employees:

Employees in the Bellefonte Plant located on North Thomas 
Street and the Pleasant Gap plant located on Airport Road. . . .  
The term “employees” as used in this Agreement will not in-
clude salaried foreman and office employees.

4.  The Respondent violated Section 8(a)(5) and (1) of the 
Act by unilaterally implementing changes to its work rule dis-
ciplinary policies and absenteeism policies without affording 
the Union an opportunity to collectively bargain. 

5.  The unfair labor practices committed by the Respondent 
affect commerce within the meaning of Section 2(6) and (7) of 
the Act.

REMEDY

Having found that the Respondent has engaged in certain un-
fair labor practices, I find that it must be ordered to cease and 
desist there from and to take certain affirmative action designed 
                                                          

19 In Raley’s, the dissent explained: 

[t]he notion that an employer’s failure timely to indicate that it lacks 
requested information is somehow distinguishable from a failure to 
provide available information does a disservice to the Act. The pur-
pose of the Act’s requirement that parties provide each other with rel-
evant information is to maximize communication between them and 
so minimize industrial strife. For this purpose, it is elementary that 
parties must not only provide requested information, but also timely 
inform each other when they have none to provide. The failure to do 
either is obviously a violation of the duty to provide relevant infor-
mation. 

349 NLRB at 30 (original emphasis).  
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to effectuate the policies of the Act.
Having found that the Respondent violated Section 8(a)(5) 

and (1) of the Act by unilaterally implementing changes to its 
work rule disciplinary and absenteeism policies without afford-
ing the Union an opportunity to bargain, the Respondent shall 
be ordered, to rescind those changes encompassed within the 
implementation and restore the status quo ante.  The Respond-
ent shall be required to rescind all discipline issued based in 
any way upon the unilaterally changed portions of the work 
rules or attendance policy and shall make any employees ad-
versely affected by the unlawful changes whole for any loss of 
earnings and other benefits suffered as a result of the unlawful  
changes.  The make-whole remedy shall be computed in ac-
cordance with F. W. Woolworth Co., 90 NLRB 289 (1950), 
with interest, as prescribed in New Horizons, 283 NLRB 1173 
(1987), and compounded daily as prescribed in Kentucky River 
Medical Center, 356 NLRB 6 (2010).  In accordance with Tor-
tillas Dan Chavas, 361 NLRB No. 10 (2014), the Respondent 
shall compensate any employees adversely affected by the un-
lawfully changed policies for the adverse tax consequences, if 
any, of receiving lump sum backpay awards, and file a report 
with the Social Security Administration allocating the backpay 
awards to the appropriate calendar quarters for each employee.

The Respondent shall post an appropriate informational no-
tice, as described in the attached appendix.  This notice shall be 
posted at the Respondent’s facilities wherever the notices to 
employees are regularly posted for 60 days without anything 
covering it up or defacing its contents.  In addition to physical 
posting of paper notices, notices shall be distributed electroni-
cally, such as by email, posting on an intranet or an internet 
site, and/or other electronic means, if the Respondent customar-
ily communicates with its employees by such means.  In the 
event that, during the pendency of these proceedings the Re-
spondent has gone out of business or closed a facility involved 
in these proceedings, the Respondent shall duplicate and mail, 
at its own expense, a copy of the notice to all current employees 
and former employees employed by the Respondent at any time 
since March 1, 2014.  When the notice is issued to the Re-
spondent, it shall sign it or otherwise notify Region 6 of the 
Board what action it will take with respect to this decision.

On these findings of fact and conclusions of law and on the 
entire record, I issue the following recommended20

ORDER

The Respondent, Graymont PA, Inc., Pleasant Gap, Pennsyl-
vania, its officers, agents, successors, and assigns, shall

1.  Cease and desist from
(a)  Changing the terms of conditions of employment of its 

unit employees, including, but not limited to, unilaterally im-
plementing changes to its absenteeism and/or work rules disci-
plinary policies without first notifying the Union and giving it 
an opportunity to collectively bargain. 

(b)  In any like or related manner interfering with, restrain-
                                                          

20 If no exceptions are filed as provided by Sec. 102.46 of the 
Board’s Rules and Regulations, the findings, conclusions, and recom-
mended Order shall, as provided in Sec. 102.48 of the Rules, be adopt-
ed by the Board and all objections to them shall be deemed waived for 
all purposes.

ing, or coercing employees in the exercise of the rights guaran-
teed them by Section 7 of the Act.

2.  Take the following affirmative action necessary to effec-
tuate the policies of the Act.

(a)  At the request of the Union, rescind the unilateral chang-
es to the absenteeism and work rules disciplinary policies 
and/or the enforcement of those changed policies, and restore 
the status quo ante with regard to these changes.

(b)  Rescind all discipline issued to employees based in any 
way upon the unilaterally changed portions of the policies and 
make any employees adversely affected by the unlawful chang-
es whole for loss of earnings and other benefits suffered as a 
result of the unlawfully imposed changes to policies, in the 
manner described in the decision.

(c)  Before implementing any changes in wages, hours, or 
other terms and conditions of employment of unit employees, 
notify and, on request, collectively bargain with the Union as 
the exclusive collective-bargaining representative of employees 
in the following bargaining unit:  

Employees in the Bellefonte Plant located on North Thomas 
Street and the Pleasant Gap plant located on Airport Road. . . .  
The term “employees” as used in this Agreement will not in-
clude salaried foreman and office employees.

(d)  Preserve and, within 14 days of a request, or such addi-
tional time as the Regional Director may allow for good cause 
shown, provide at a reasonable place designated by the Board 
or its agents, all payroll records, social security payment rec-
ords, timecards, personnel records and reports, and all other 
records, including an electronic copy of such records if stored 
in electronic form, necessary to analyze the amount of backpay 
due under the terms of this Order.

(e)  Within 14 days after service by the Region, post at its fa-
cilities in Pleasant Gap, and Bellefonte, Pennsylvania copies of 
the attached notice marked “Appendix.” 21  Copies of the no-
tice, on forms provided by the Regional Director for Region 6, 
after being signed by the Respondent’s authorized representa-
tive, shall be posted by the Respondent and maintained for 60 
consecutive days in conspicuous places, including all places 
where notices to employees are customarily posted.  In addition 
to physical posting of paper notices, notices shall be distributed 
electronically, such as by email, posting on an intranet or an 
internet site, and/or other electronic means, if the Respondent
customarily communicates with its employees by such means.  
Reasonable steps shall be taken by the Respondent to ensure 
that the notices are not altered, defaced, or covered by any other 
material.  In the event that, during the pendency of these pro-
ceedings, the Respondent has gone out of business or closed the 
facility involved in these proceedings, the Respondent shall 
duplicate and mail, at its own expense, a copy of the notice to 
all current employees and former employees employed by the 
Respondent at any time since March 1, 2014.   
                                                          

21 If this Order is enforced by a judgment of a United States court of 
appeals, the words in the notice reading “Posted by Order of the Na-
tional Labor Relations Board” shall read “Posted Pursuant to a Judg-
ment of the United States Court of Appeals Enforcing an Order of the 
National Labor Relations Board.”
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(f)  Within 21 days after service by the Region, file with the 
Regional Director for Region 6 a sworn certification of a re-
sponsible official on a form provided by the Region attesting to 
the steps that the Respondent has taken to comply.

IT IS FURTHER ORDERED that the complaint is dismissed inso-
far as it alleges violations of the Act not specifically found.

Dated, Washington, D.C. December 30, 2014 

APPENDIX

NOTICE TO EMPLOYEES

POSTED BY ORDER OF THE

NATIONAL LABOR RELATIONS BOARD

An Agency of the United States Government

The National Labor Relations Board has found that we violated 
Federal labor law and has ordered us to post and obey this no-
tice.

FEDERAL LAW GIVES YOU THE RIGHT TO

Form, join, or assist a union
Choose representatives to bargain with us on your be-

half
Act together with other employees for your benefit and 

protection
Choose not to engage in any of these protected activi-

ties.

WE WILL NOT change the terms of conditions of your em-
ployment, including the absenteeism and the work rules disci-
plinary policies, without first notifying the Union and giving it 
an opportunity to collectively bargain. 

WE WILL NOT in any like or related manner interfere with, re-

strain, or coerce you in the exercise of the rights listed above.
WE WILL rescind the unilateral changes we made to the ab-

senteeism and work rules disciplinary policies.
WE WILL rescind any discipline issued to employees based in 

any way upon the unilaterally changed portions of the absentee-
ism and/or work rules disciplinary policies and make any em-
ployees adversely affected by the unlawful changes whole for 
any loss of earnings and other benefits suffered as a result of 
the unlawful unilateral changes.

WE WILL notify, and upon request collectively bargain with 
the Union before implementing any changes in wages, hours, or 
other terms and conditions of your employment. 

GRAYMONT PA, INC.

The Administrative Law Judge’s decision can be found at 
www.nlrb.gov/case/06–CA–126251 or by using the QR code 
below. Alternatively, you can obtain a copy of the decision 
from the Executive Secretary, National Labor Relations Board, 
1099 14th Street, N.W., Washington, D.C. 20570, or by calling 
(202) 273–1940.
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